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Introduction 

The purpose of this document is to seek views on the amendments which the 
Government is proposing to make to the Financial Services Act to implement 
the EC Investment Services Directive (ISD) and Capital Adequacy Directive 
(CAD). 

The ISD was agreed in May 1993 and provisions adopted to implement it 
must come into force no later than 31 December 1995. It is a fundamental 
part of the European Community’s programme for the completion of the 
single market and parallels, for investment firms, the provisions applied to 
credit institutions by the Second Banking Co-ordination Directive of 1989 
(2BCD) which came into force on 1 January 1993. It will replace some 
aspects of 2BCD for banks when they are doing investment business. Similar 
Directives governing life and general insurance business should come into 
force in member states on 1 July 1994. 

The ISD will be modified by a Directive, called the "post-BCCI Directive". 
The UK’s ISD implementation will reflect that Directive’s provisions. The 
post-BCCI Directive also modifies Directives covering a number of other 
types of financial services institutions. Its impact on them will be considered 
separately. 

The ISD is accompanied by a separate Directive on minimum capital 
standards, the Capital Adequacy Directive, which will also come into effect 
no later than 31 December 1995. That Directive is also considered in this 
paper. 

The Directives require changes to be made to the Financial Services Act. The 
bulk of these changes will be made by secondary legislation under the 
European Communities Act 1972 which enables Ministers, subject to certain 
conditions, to make Regulations for the purpose of implementing Community 
obligations. Some changes will be made by secondary legislation under S.2 
of the Financial Services Act (FSA) itself. In a number of cases, it is 
proposed to operate through directions issued under S.192 of the FSA. It is 
not envisaged that any primary legislation will be required. The majority of 
the necessary changes to the existing regulatory regime will, however, affect 
the rule books of the Securities and Investments Board (SIB) and the Self 
Regulating Organisations (SROs). Those organisations are consulting 
separately on their specific changes, as is the Bank of England on changes to 
its arrangements for the wholesale money markets and to its capital adequacy 
rules for banks. This document should be read alongside those organisations’ 
documents. This is particularly important in the case of the CAD. 
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The amendments to legislation which the Government is proposing to make 
are the main subject of this document. Consultees are invited to comment on 
them by 16 September 1994. 

Comments should be sent to: 

Richard Knight 
Room 11/3 
HM Treasury 
Parliament Street 
LONDON 
SW1P 3AG 

Additional copies of this document can be obtained by 
writing to Simon Edwards at the above address or by 
telephoning 071 270 5616. 

Those offering comments should be aware that the responses may be made 
publicly available unless they have explicitly requested otherwise. 

The Government will review its proposals in the light of these comments and 
then publish drafts of the necessary Regulations. It is expected that the 
Regulations will be laid before Parliament in the early months of 1995; the 
Directive requires that the implementing legislation (in the UK’s case, 
Regulations and SIB/SRO rules) is in place, but not in force, by 1 July 1995. 

The changes to the FSA which the Government needs to make have to deal 
with the ISD’s impact on both UK authorised firms and those authorised in 
other member states but carrying on business in the UK. So far as firms 
authorised in the UK are concerned, the main changes affect: 

(a) the authorisation procedure. A number of considerations, such 
as the fitness and propemess of managers, a firm s capital 
resources, the identity and suitability of its major shareholders 
and a formal business plan, which are already taken into 
account in practice in deciding whether a firm can be 
authorised, will become legal obligations for competent 
authorities in the authorisation of firms covered by the ISD, 

(b) on-going supervision. Responsibility for on-going supervision 
will be divided up into those aspects relating to prudential 
considerations such as capital adequacy and the fitness and 
propemess of the management and those relating to conduct of 
business (broadly day to day operational matters). For a UK 
firm operating only in the UK, the practical effects of this will 
be very small. For one operating in another member state, 
however, it will mean that: 
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it will continue to be subject to SIB/SRO supervision of 
prudential requirements even in respect of its activities 
abroad; 

it will be subjected in each member state to that 
member state’s conduct of business rules; 

(c) the arrangements for setting up an overseas operation. A firm 
properly authorised in the UK has a right to do investment 
business in another member state, provided it goes through a 
proper notification procedure. 

So far as firms authorised elsewhere in the European Union are concerned, the 
main changes relate to the fact that such firms will be able to carry on 
business in the UK without being authorised here. As they will be subject to 
conduct of business rules here, however, they will continue to be members of 
SROs or regulated by the SIB. Firms passportmg in will continue to be bound 
by provisions which do not impinge on matters which are a home state 
responsibility by virtue of the Directive. It will also be necessary to apply 
certain sections of the FSA to those firms as though they were authorised by 
a UK regulatory authority even though, legally, they will not be. 

Other provisions of the Regulations relate to the requirements on markets; 
limitations on the extent to which regulators can pass on information obtained 
about firms in the course of their regulatory duties; and the reciprocity 
provisions relating to market access by and in third (non-EU) countries. 
There are also provisions dealing with the co-operation that will be needed 
between supervisors in different member states to ensure that a firm operating 
abroad remains properly regulated. 

The Government places great importance on giving due weight to the likely 
impact on business of proposals for new Regulations. To measure this 
impact, the Government produces a Compliance Cost Assessment for all such 
proposals and this is made available on request. In giving your views on the 
proposals described in this document, it would therefore be particularly 
helpful if you could identify and quantify any additional direct or indirect 
costs (recurring and non-recurring) that would be likely to arise in your sector 
of business as a result, together with any off-setting benefits. Recurring costs 
cover such items as extra staff and consumables; non-recurring costs are those 
such as additional expenditure on computer systems and other capital 
equipment. The form attached at Annex C may be useful in making this 
assessment. 

Comments are welcome on all these proposals. The Government would be 
particularly interested, though, on views on: 

whether g]I firms should be covered by the requirement that 
supervisors must be informed, on authorisation, of the 
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identity of all those holding more than a 10% share 
(paragraph 30); 

that all changes in substantial shareholdings should be 
notified by the intending shareholder and approved 
(paragraph 56); 
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PROPOSED AMENDMENTS TO T HE 1986 FSA 



Section of Act 


Effect 


See 

Paragraph 


S.3, 4 


To remove obligation for incoming EU firms to 
obtain authorisation for ISD business. 


37 


S.10, 32, 
Schedule 2 


Limit SIB/SRO powers to exclude consideration of 
matters reserved to the home state when assessing 
applications relating to non-ISD business. 


77 


S.27 


Limit UK authorities powers over grant and refusal 
of authorisation for incoming ISD firms. 


38 


S.31 


Limit the provisions to non-ISD business. 


38 


S.39 


Extend co-operation provisions to competent 
authorities in other member states (also Schedule 2, 
para 7; Schedule 5, para 5; Schedule 7, para 5). 


50 


S.40 


Remove authorities’ ability to prevent properly 
authorised RIEs setting up appropriate facilities in 
the UK. 


59 


S.44 


Limit exclusions from need for authorisation for 
those operating for third parties as well as their 
principals (also Schedule 1 para 23). 


10, 11, 13 


S.48 


Extension of rule making power to cover non-core 
activities (also Schedule 2, para 3(i). 


20 


S.64 


Limitation on SIB’s powers of intervention in EU 
firms to non passported business. 


77 


S.65 


Extension of the SIB’s powers to ’cover’ non-core 
activities (ie those not subject to authorisation). 


21 


S.106 


Power for a body investigating a firm on behalf of a 
competent authority in another member state to pass 
any resulting information direct to that authority. 


53 


S.109 


Extension to cover all statutory tasks performed by 
the auditor of a firm. 


67 


S. 1 19, 121 


Exemption of any measures needed to implement the 
ISD from normal competition regime. 


44 
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66 



S.179 



S.183 



Schedule 1, 
para 1 

para 2 

paras 17-19, 
23 

Schedule 3, 
para 2(3) 



Make SROs ’primary recipients’ of regulatory 
information. 

Limit exercise of reciprocity provisions to 
circumstances set out in the ISD. 

Include shares in industrial and provident societies. 



Include bank bills as investments. 

Narrow the exclusions in conformity with the ISD. 



Limit RPBs’ ability to authorise firms to those 
qualifying for Art. 2:2(c) exemption. 



63 

14 

14 

13 

41 



Directions under S.192 will be issued in respect of: 

limit on SIB’s and SROs’ powers to impose conditions on authorisation 
(para 38); 

constraints on SIB’s and SROs’ freedom in setting prudential or conduct of 
business rules (paras 42-43); 

SIB’s ability to issue statement of principle on matters reserved to host 
member states (para 79). 

Paragraph 83 lists those sections of the FSA which will be applied to incoming EU firms. 

In addition, there are a number of freestanding new requirements which will be imposed 
in the Regulations. These include, but are not limited to: 

provisions for the authorisation of one-person firms (para 29), 

pre-notification of qualifying holdings (para 30); 

submission of a business plan for authorisation by an SRO (para 25), 

time limit for SIB’s and SROs’ consideration of application for 
authorisation (para 26); 

conformity with the CAD as a condition of authorisation (para 32). 
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The Investment Services Directive 



1 . The Investment Services Directive (ISD) is one of a group of directives 
intended to facilitate the exercise of the right which exists under the Treaty of 
Rome to establish branches and to provide services freely throughout the EU. 

The ISD Passport 

2. The key purpose of the ISD is to extend to investment firms the 
concept, introduced for credit institutions in the Second Banking Co-ordination 
Directive (2BCD), of the ’passport’ enabling firms authorised in one member 
state to do business either through branches or by direct provision of services 
in another member state. Under these arrangements, a firm’s home member 
state’s authorisation for it to undertake specified investment business will 
enable it to undertake that business in other member states (called ’host’ 
member states) without further authorisation in those states. 

3. To enable these arrangements to be put into place, the Directive lays 
down certain minimum standards which firms must fulfil before they can be 
granted a passport. Most of these are set out in the Directive itself; the most 
important exception is the minimum level of regulatory capital firms must 
have available, which is set out in the Capital Adequacy Directive. Annex A 
discusses this Directive separately. 

Competent Authorities 

4. The Directive imposes a large number of obligations on what it terms 
the "competent authorities" in each member state. The decision as to who 
should be designated as competent authorities is left to the member state, 
although a list of them and their respective responsibilities has to be submitted 
to the Commission. The Directive does require that the competent authorities 
must be either public authorities, bodies recognised by national law or bodies 
recognised by public authorities expressly empowered for that purpose by 
national law. 

The Government believes that the bodies who constitute the 
regulatory structure under the Financial Services Act (FS A) 
are all eligible, under this definition, to perform the role of 
a competent authority as relevant. 

In the UK, therefore, the functions of the competent authorities will be 
divided up among the SIB, the recognised bodies and the Bank of England 
much as they are under the existing FSA regime. There may be some 
changes at the margin and cases where either powers or, more often, 
obligations to exercise existing powers in conformity with the Directive, will 
need to be conferred on bodies, but the Directive does not require any 
fundamental changes in the present structure of UK regulation of financial 
services. We do not intend to designate in the Regulations any particular 
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body as a competent authority for any particular function, as this should 
emerge naturally from the terms of the legislation itself. 

Regulated Markets 

5. Another term used frequently in the Directive is that of "regulated 
market". Again, the decision as to which markets are designated as regulated 
markets is to be left to individual member states, although certain 
requirements must be fulfilled before a market is eligible and those wishing 
to be regulated markets must then satisfy certain requirements set out in the 
Directive. The chief advantages of being a regulated market are that services 
can be carried out on them without the investor concerned having to give his 
express consent even if the member state concerned applies the concentration 
requirements of Article 14.3; and regulated markets which do not require a 
physical presence can set up appropriate facilities for investment firms in other 
member states to gain access to them if these firms wish to do so. 

6. The obligations laid on the regulated markets are considered further 
below. So far as the decision on which those markets should be is concerned, 
the criteria are rather circular in that they include conformity with the 
obligations on transparency and reporting which are themselves imposed only 
on regulated markets. Other provisions of the definition, however, make clear 
the type of market that ought to be considered for designation. These are that 
it should function regularly and that the rules for operation of and access to 
the market are either laid down or approved by competent authorities. In 
addition, investments traded on the market must either be admitted to official 
listing in accordance with the Admissions Directive (79/279/EEC), or, if that 
Directive is not applicable, the conditions to be satisfied by an instrument 
before it could be effectively traded on the market must either be laid down 
or approved by the competent authorities. The UK has also interpreted the 
expression "market" to mean a secondary market rather than a primary 
market, or, in some cases an exchange taken as a whole. On this basis, it is 
proposed that of existing markets, 

the domestic equity market, the international equity market, 
the gilt edged and fixed interest markets, the traditional 
options market, LIFFE and OMLX will be designated as 
regulated markets. 

Recognised investment exchanges established in the future and authorised 
persons will be eligible for designation if they comply with the conditions set 
out in the ISD. Markets such as the London Metal Exchange and the 
International Petroleum Exchange which do not deal in ISD financial 
instruments are not eligible. 

Responsibility for notification to the Commission of the 
required information about regulated markets will be laid, 
by the Treasury Regulations, on the Securities and 
Investments Board. 
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Who is covered? 



7. The ISD applies to almost all firms carrying out a specified range of 
investment business (see below), provided that their regular occupation or 
business is the provision of those services for third parties on a professional 
basis. This includes credit institutions as defined in the First Banking Co- 
ordination Directive if they are carrying out this business, although only 
certain provisions will apply to them. This definition is, in its effect, 
encompassed entirely within the existing FSA provision that investment firms 
should be carrying on the business” of providing those services. It will not, 
therefore, be necessary to make any changes to the provisions of Section 1 of 
the FSA. It will, however, be necessary to ensure that the other legislative 
changes implementing the Directive apply only to those firms covered by it 
(although see paragraphs 30 and 56 below); there may be firms in the FSA 
population who are excluded by the ISD definition from the Directive’s scope 
(eg commodity futures trading firms), in addition to those excluded explicitly 
by the Directive itself. 

8. Although the Directive takes as its starting point the assumption that 
most investment firms will be legal persons, it does include provision for 
"natural persons", like English partnerships or sole traders, provided that they 
are adequately supervised and, in particular, that any clients’ money or assets 
held by the firm are properly safeguarded. The provision is permissive, but 
the UK intends to take advantage of it and to authorise natural persons to do 
business in accordance with the Directive. 

The Regulations will provide the necessary legal guarantee 
to fulfil the Directive’s requirements by restricting the 
ability of the relevant regulators to confer authorisation on 
natural persons falling within the scope of the Directive 
unless the necessary conditions are met. 

The detailed rules and regulations will be a matter for the regulatory bodies. 

9 . The Directive explicitly does not apply to a specified range of financial 
services firms. Broadly speaking, these are insurance undertakings as defined 
in the relevant EC directives, some corporate treasurers, unit trusts and other 
forms of collective investment undertaking, those independent financial 
advisers who cannot handle clients’ money or securities, those whose only 
financial services business is handling employee share-option schemes, those 
whose main business is trading in commodities among themselves or with 
producers or professional users of such products, locals (on the futures and 
options markets) and members of the liberal professions whose investment 
business is carried on incidentally in the course of a professional activity. The 
SIB consultative document includes an annex setting out in more detail who 
is or is not likely to be covered. 
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10. There are a small number of cases where the ISD exclusions for firms 
are narrower in scope than the existing FS A ones. The Government is content 
to continue with a regime where firms can be authorised under the FSA 
without being subject to the ISD, but does not wish to allow for the possibility 
of having to implement the ISD outside the FSA. 

The FSA will have to be brought into line with the ISD in 
these areas. 

11. The existing exemption in S.44 of the FSA for appointed 
representatives will have to be narrowed to accommodate the effect of Article 
1.2. Article 1.2 has the effect that the activities of a person who receives and 
transmits orders solely for the account of and under the unconditional 
responsibility of an investment firm are to be treated as activities of that firm 
rather than of the receiver and transmitter. (Investment firm in this context 
means a firm authorised under the ISD.) Such persons are exempted from the 
ISD. HM Treasury is minded to permit such persons to stand in the same 
relationship to more than one firm without losing the exemption. S.44 confers 
exemption from the FSA on those who may, under a contract with their 
principal, procure or endeavour to procure persons to enter into investment 
agreements with either their principal or with other persons. 

Regulations will limit the scope of the S.44 exemption and 
align it with the ISD so as to exclude from it those who 
receive and transmit orders falling within the scope of the 
Directive for the account of anyone other than their 
principal, unless they can claim exemption under the 
provisions of Article 2.2(g). 

For the purposes of the passport, however, only those appointed 
representatives who fall within the provisions of Article 1.2 will benefit in the 
sense that they will benefit indirectly from the passport of the firm to which 
their activities are attributed. The appointed representative of a unit trust 
manager who holds client money will require authorisation in his own right 
if he carries on his own business. 

12. Article 2.2(g) itself should have the effect of excluding from the ISD 
(and thus the CAD) a number of IF As, provided that they may hold no client 
money or securities; only receive or transmit orders for transferable securities 
or units in regulated collective investment schemes; deal only with financial 
services firms authorised under the ISD, or 1 and 2BCD, or in a third country 
with comparable standards, or collective investment schemes or investment 
trusts; and are regulated by national rules or code of ethics. The net effect of 
this provision is likely to be exclusion from the ISD of over 90% of FIMBRA 
category 3 firms, who are not able to hold clients’ money or assets. 

13. The exclusion in Article 2.2(b) for those who provide investment 
services exclusively to fellow members of a group whose main business is not 
investment b usin ess is narrower in its effect than the existing provisions in 
paragraphs 18 and 23 of Schedule 1 to the FSA. This is because it does not 
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extend to those who, in the course of providing services to fellow group 
members, also provide them to third parties on a regular professional basis. 
The exclusions in paragraphs 17 and 19 of Schedule 1 could also have the 

effect of taking out of the FSA someone who is, in fact, an investment firm 
within the meaning of the ISD. 

The scope of paragraphs 17-19 and 23 of Schedule 1 will 
have to be narrowed so that they are not available where 
the scale of the business done within their scope is such as 
to come within the Directive’s definition. 

What is covered? 

14. The Directive applies to "investment services" (roughly speaking 
broking, dealing, portfolio management, underwriting). These are a defined 
term in the Directive; the definition is set out at Annex B. These services are 
the only ones to which the authorisation regime applies. The terminology and 
scope of these services is not identical to those at present covered by the FSA, 
although they do not represent a significant widening. It is not the 
Government’s intention to align the definitions fully. 

The scope of Schedule 1 to the FSA will be extended to 
cover any activities covered by the Directive which are not 
covered by the Act. 

The Government’s current view is that the only amendments to Schedule 1 
which the Directive requires in terms of the instruments, rather than type of 
activity , axe extensions to paragraph 1 to cover shares in industrial and 
provident societies, and to paragraph 2 to cover certain classes of bills of 
exchange (bank bills) and any analogous instruments which are normally 

traded on the money markets in other member states. Otherwise, the two lists 
will stand in parallel. 

15. There is a further list of non-core services for which firms can also use 
the passport provided that they are authorised to carry out at least one of the 
core investment services and that their authorisation "covers" the relevant 
service. The list of these further services is set out in Section C of Annex B. 



How will authorisation work? 

16. An investment firm seeking to do investment business covered by the 
Directive must be authorised by its "home" member state in accordance with 
the Directive. The authorisation must specify the core services the firm is 
authorised to provide and may also cover any non-core services. Member 
states, in granting such authorisation, must require of each applicant firm that 
is a natural person that its head office is in that member state and that it 
actually carries on its business there. In the UK, these provisions will apply 
to sole proprietors and English and Welsh and Northern Irish partnerships. 
In the case of a legal person (for example companies, and Scottish 
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partnerships) the requirement is to have both head and registered offices, if 
the latter is required by national law, in the state issuing the authorisation. 
Member states must also ensure that the firm has the initial capital laid down 
for it under the CAD, and that the effective management is of good repute and 
sufficiently experienced. Normally, at least two such managers will be 
required, although there is provision to waive that requirement if other 
safeguards are in place. Each application for authorisation must also be 
accompanied by a business plan. The identities of all those holding more than 
10% of the business (called "controllers") must also be signified to the 
authorities. The authorities have six months in which to approve the 
application. 

17. The Treasury intend that those firms within the scope of the Directive 
already authorised under the FSA on 31 December 1995 will be deemed to be 
authorised under the ISD. The Government believes all firms currently 
authorised under the FSA doing ISD business will be eligible for this 
"grandfathering". However, the extension of the scope of the FSA referred 
to in paragraphs 10, 11, 13 and 14 above has implications for the operation 
of the grandfathering provisions for firms already operating in the UK. It is 
possible that a few firms may be brought into the scope of the FSA for the 
first time by the extension for example to bank bills. The Government does 
not propose to make use of the twelve-month period for adaptation to the 
requirements of the Directive that could be applicable in these circumstances. 



The order under S2 of the FSA extending the scope of that 
Act will be made at the same time as the other amending 
Regulations under S.2(2) of the ECA, which the Directive 
requires no later than 1 July 1995. 

This should give any firms affected six months to assess their position and 
make an application for authorisation. 

18. The ISD authorisation provisions differ in some details from those in 
the FSA although they are not far removed from present practice. For 
example, authorisation under the FSA at present is not required to be in any 
particular form and automatically covers all kinds of investment business so 
far as the criminal and civil sanctions of sections 3 to 6 are concerned. In 
practice, however, the true scope of authorisation is determined by the rules 
to which the conduct of business is subject, contravention of which is also 
subject to civil sanctions. The Directive will be implemented on the basis that 
an investment firm for which the UK is the home member state should be 
regarded as authorised for a particular activity only if the rules to which it is 
subject permit it to carry on that activity. The procedures imposing the 
restriction will therefore become more formalised, but the substance of the 
relationship between the firm and its competent authority will remain 
unchanged. In particular, breach of authorisation conditions will still not 
attract criminal sanctions although an incoming firm doing unauthorised 
business could commit a criminal offence. 
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ue Regulations will have the effect that a firm will be 
regarded as authorised for ISD purposes only for those 
activities which the rules to which it is subject permit it to 
carry on. They will also address the question of how non- 
core activities can be covered by authorisation. 

19* ^ ie Directive says, as noted above, that an investment firm’s 
authorisation may "cover' 8 the non-core services listed in Section C of Annex 

B. The Government understands this to mean that 



a firm must notify its regulator of the non-core services it 
intends to carry on, when seeking authorisation for core 
services and subsequently if it decides that it wishes to 
provide a non-core service once it has been authorised. It 
will be able to carry on those services only with the consent 
of its regulator and subject to any conduct of business rules 
which the regulator may impose. 

The conduct of business rules provisions of Article 1 1 make it clear that these 
rules must be applied “where appropriate*' to non-core services. The 
regulators must therefore know which investment firms are providing non-core 
services. 

20. Some of the services listed in Section C are not, at present, 
authorisable in the UK. It will therefore be necessary to 

make an order under S.2 of the FSA to extend for certain 
purposes the definition of "investment business" to 
encompass the activities listed in Section C when undertaken 
by an ISD firm so as to enable SIB to make rules applicable 
to non-core activities. This will certainly carry through to 
S.48 which will, in turn, affect paragraph 3(1) of Schedule 



21 . Where services are not subject to regulation in the UK at present, there 

is no obvious regulator who can be asked to make a judgement about a firm’s 
suitability to undertake them. Two possible solutions would be to nominate 
SIB as the person to take the judgement for each of those activities, or to 
provide that each regulator must be capable of making a judgement about a 
firm’s suitability to undertake them. Neither is very satisfactory, but on 
balance the Government believes the second is less unsatisfactory. The SROs 
should be able to achieve this through amendments to their Memorandum and 
Articles of Association and enforce it through their contracts with their 
members, and the Bank in respect of S.43 firms (see below) through the 
conditions it imposes on admission to the list. As matters stand, however, the 
SIB do not have the necessary powers to prevent a person directly authorised 
by them from carrying on non-core services in all circumstances. 

For example, It will be necessary to extend the SIB’s powers 
of intervention under S.65 to enable them in all 
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circumstances to prevent an investment firm from carrying 
on non-core services, 

22. Since all non-core services will be covered by authorisation, they will 
all be subject to the notification and passporting regime if firms wish to 
undertake them in other member states. Incoming EU firms, therefore, can 
be subjected to the conduct of business rules in respect of these activities of 
whichever regulator deals with the main business they are carrying out in the 
UK. If a firm ever wished to passport into the UK for non-core services 
only, they would be able to join whichever SRO would be most appropriate 
for their main home business if they were undertaking it here. 

23. The net effect of these changes to SIB’s and the SROs’ responsibilities 
will not be great. They will follow similar provisions introduced to cover the 
equivalent provisions of 2BCD. The regulators already have the ability, and 
use it in practice, to have regard to the whole range of activities of a firm 
seeking authorisation to do investment business. All that these provisions will 
do is to make it clear that these particular non-core services are included in 
that consideration and that the question of whether a firm should be granted 
authorisation is decided in the light of the fact that it proposes to carry on 
those activities. There is also the separate question of whether it is 
"appropriate" to apply conduct of business rules to any such activities. Any 
such rules must be justifiable in the interest of the general good. It may well 
be that it will be inappropriate to apply such rules to activities which are 
otherwise unregulated or that there are none that go further than rules to 
which the firm will already be subject in its conduct of core investment 
activities. It should also be emphasised that these provisions apply only to 
investment firms carrying on ISD core investment business; there is no 
intention to extend the range of services that require authorisation in their own 
right in the UK. 

The Application Process 

The Regulations will introduce the provisions necessary to 
identify the firms for which the UK is the M home state" and 
will also require that those firms which are legal persons 
must have their head office in the UK as well as their 
registered office and that those which are natural persons 
must carry on business here as well as having their head 
office located in the UK, if they are to fulfil the Directive’s 
requirements. 

24. Finns which do not or cannot fulfil these requirements because for 
example their head or registered office is in a third country, will not have a 
home member state and will therefore be unable to take advantage of the 
passport. They will, however, if authorised under the FSA, be able to 
undertake business in the UK. 

25. A requirement for authorisation will be the provision of a business 
plan. Although, in practice, applications for authorisation under the FSA are 
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also accompanied by such a plan, there is no express guarantee that the SROs 
will require one as a condition of authorisation. The SIB, under S.26 of the 
FSA, which deals with applications for authorisation, has most of the powers 
it needs and a general provision in S.26(2) which it can use to extend those 
powers to meet the ISD’s requirements. Schedule 2, however, has no 
corresponding provision for SROs. 

An obligation will be imposed on SROs designed to ensure 
that the requirements of the Directive are met. 

26. SROs will also be obliged to make a decision about authorisation 
within 6 months and to give their reasons in those cases where they propose 
to refuse an application. The SIB, under S.29 of the FSA, which sets out the 
circumstances in which they can refuse, withdraw or suspend authorisation, 
is already subject to the latter requirement. 

The SIB and the SROs will need to have a time limit 
imposed on their consideration of applications by investment 
firms for authorisation or membership. It will also be 
necessary, in SIB’s case conferred by amendment to S.27(8), 
to remove their ability to impose a delay between the grant 
of authorisation under the ISD and its taking effect, 

as the Directive provides that business can commence immediately 
authorisation is granted. 

Fitness and Properness of Managers 

^7* One extremely important element of the authorisation process under the 
Directive is consideration of the identity and standing of those who have 
responsibility for the direction of the firm. The Directive has requirements 

^ in respect of both the management of the firm and those who 
have "qualifying holdings" within it. 

28. So far as the fitness and propemess of the management of a firm are 
concerned, SIB and the SROs are already empowered to take this question into 
account when considering an application for authorisation (S,27(3)) or 
membership (Schedule 2, paragraph 3(3)). The Government sees no need to 
turn this power into an obligation in respect of firms seeking authorisation 
under the ISD. The arrangements will therefore be the same as those adopted 
for UCITS in conformity to the analogous provisions of that Directive. 

■-9* ft will, however, be necessary to introduce Regulations to implement 
other specific requirements of the Directive relating to those firms, whether 
natural or legal persons, who have only a single proprietor, as there is nothing 

analogous to these provisions in the FSA. 

The SIB and SROs will have laid upon them the 
requirement to ensure, before authorisation, that there are 
appropriate arrangements in place, taking account of the 
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nature of the firm’s business, to safeguard clients 5 interests 
in the event of the death or incapacity of a sole proprietor. 



Controllers 

30. The Directive requires competent authorities not to grant authorisation 
until they have been informed of the identities of all those who hold qualifying 
holdings in the firm and the amounts of such holdings. A qualifying holding 
is defined as any direct or indirect holding which represents 10% or more of 
the capital or of the voting rights in the firm, or which makes it possible to 
exercise a significant influence over the management of the investment firm. 
This definition is directly equivalent to that in 2BCD for credit institutions. 
Under the FSA as it stands, SIB and the SROs can "have regard" to the 
identities of those holding 15 % or more of a firm, but 

there is no provision, at present, to oblige firms to identify 
their significant shareholders when seeking authorisation. 

It will therefore be necessary to make such provision. 

As, by definition, the SIB and the SROs have no power over a firm before 
authorisation and cannot, in any case, be expected to know whether or not 
they have been properly notified, the obligation will be laid directly on the 
applicant firm. 

The Government would be interested in views on whether 
such a requirement should be extended to all those seeking 
authorisation under the FSA, even if they are excluded from 
the ISD. 

SIB and the SROs will, however, become obliged to reject an application if, 
by the end of the six-month period they have for consideration, they have 
reason to believe they have not been notified of all relevant persons. They 
will also be placed under an obligation to reject an application if they have 
reason to believe that any person with a qualifying holding is likely to 
interfere in the sound and prudent management of the firm. 

3 1 . The extent to which supervisors must consider the ultimate controllers 
of a firm will be further enhanced if the post-BCCI Directive is adopted in its 
present form. That Directive requires supervisors to refuse authorisation of 
a firm unless they are satisfied that any "close links" between the firm and any 
other person do not prevent the competent authorities effectively exercising 
their supervisory functions. This extends to consideration of the effect of the 
laws of any third country. The Directive also obliges member states to 
require the information needed to monitor compliance with these provisions 
on a continuing basis. These obligations will be laid on the relevant 
supervisors. 
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Capital Requirements 



32. Before authorising any firm under the ISD, the competent authorities 
must satisfy themselves that it can fulfil the capital requirements laid down in 
the CAD. These consist of a minimum level of initial capital and an ongoing 
requirement to fulfil that Directive’s provisions relating to capital to cover 
business risk, treatment of large exposures and consolidated supervision. The 
main provisions of the CAD are summarised in Annex A. Most of them can 
be enforced by the supervisors acting under powers they already possess. 

There is at present no explicit requirement in the FSA that 
a person must have capital of a certain amount if 
authorisation is to be granted. A requirement will therefore 
be imposed in the Regulations. 

The continuing requirement that firms must comply at all times with the 
CAD’s provisions can be met, in the case of firms authorised by SIB, by 
rules made under the existing powers relating to financial resources rules in 
S.49 of the FSA. For firms who are members of SROs, however, the 
Government has decided that it would not be appropriate to rely on SIB’s 

powers of designation in S.63A to designate rules for this purpose under S.49 
Instead, 

provision will be made placing SROs under an obligation to 
make and apply rules which give effect to the CAD. 

Wholesale Money Markets Regime: Section 43 of the FSA 

33. The requirement for authorisation will also mean that there will need 
to be changes to the present exemption regime for the wholesale money 
markets (the Section 43 regime). This is because this business is investment 
services within the meaning of the Directive, and the Directive makes no 
provision for any exemption from its requirements in these circumstances. 
The special exemption regime will have to be replaced by a special 
authorisation regime. The Government intends to effect these changes with 
die minimum possible alteration to the substance of the existing regime. It is 
intended that all firms on the current list undertaking ISD investment business 
will be deemed to be authorised under the ISD. 

34. The list maintained by the Bank of England will continue to be the 
key. However, 

instead of persons on that list being "exempted" from the 
requirements of the FSA in respect of that business, they 
will become "authorised" to undertake it under the Act. 

Authorisation in this context will be a matter for the Bank of England, even 
if the firm is also authorised by another regulator in respect of other business. 
For UK firms, a decision by the Bank on admission to this list will have to 
follow satisfaction that the firm in question can fulfil the ISD’s requirements 
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relating to the location of the firm’s head office, its capital adequacy, the 
fitness and propemess of its management and of its controllers. The intention 
to undertake such business must also be included in the programme of 
operations (i.e. a business plan) drawn up by the institution. The Bank, under 
Article 3.5, will have to make a decision on admission to this list within 6 
months and give its reasons for any refusal. It will also be the Bank’s 
responsibility to ensure that the requirements of Article 10 dealing with 
prudential matters such as the safeguarding of clients’ money and assets are 
complied with by UK firms. In all these areas, the Bank has no discretion to 
disapply the provisions of the Directive. 

35. EU institutions are entitled to be admitted to the list if they carry on 
business falling within the S. 43 regime, provided they are authorised by their 
home member state to undertake such business. As in several other cases, the 
Regulations will prevent the Bank imposing any conditions on these firms in 
matters reserved to the home state’s regulators. The Bank will be obliged to 
draw up conduct of business rules consistent with the requirements of Article 
11. This Article sets out the principles such rules must address. It requires 
such rules to take account of the professional nature of the person for whom 
the service is provided. It will therefore be possible to frame these rules to 
reflect the special nature of this business and to preserve as much as possible 
of the distinctive advantages of the present regime. 

36. As a competent authority for these purposes, the Bank will be obliged 
to co-operate with other regulators and to exercise reciprocity provisions only 
in conformity with the Directive. 

Firms Authorised Elsewhere in the EU 

37. At present, all firms wishing to do investment business in the UK must 
be authorised or exempted under the FSA. After the ISD has been 
implemented, the UK regulators will be unable to place such a requirement on 
investment firms from other member states in respect of the core activities in 
Section A of Annex B and any non-core services which are being undertaken 
under an ISD passport. 

The Regulations will therefore amend the FSA to permit 
such firms using the ISD passport to set up branches or 
provide services in the UK on the basis of an authorisation 
from their own, home state, supervisors provided they have 
been through the notification procedures set down in the 
Directive. 

As in the case of credit institutions authorised under 2BCD, these provisions 
will disapply Sections 3 and 4 of the FSA (the requirement for authorisation 
and criminal sanctions for carrying on unauthorised business) from investment 
firms in respect of business which they are authorised to undertake by their 
home member state. The effect of this is that such firms will not commit an 
offence in undertaking such business in the UK even though they are not 
authorised by the SIB or by membership of an SRO to do so. 
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™ . E , U flrms will .> however, still be subject to a degree of regulation in the 
UK m relation to their conduct of business and will be free to join an SRO if 

they wish. It will, however, be necessary to ensure that this regulation does 
not encroach on their home state supervisors’ responsibilities. To this end ' 

there will be provisions analogous to those contained, for 
example, in paragraphs 9(2) and 45 of Schedule 9 to the 
2BCD Regulations. 

These specify that an SRO’s conduct of business requirements and conditions 
of admission cannot deal with or have regard to matters reserved to the home 
state. The Regulations will also cater for the circumstances where an EU firm 
may continue to be directly authorised in the UK for non-ISD business but 
must relinquish that authorisation for any ISD business. 

Section 27 of the FS A on grant and refusal of authorisation 
will be amended accordingly. It will also be necessary to 
amend the effect of S.31 of the FSA, which deals with the 
circumstances under which EU firms may become 
automatically authorised in the UK to do business on a 
services basis, 

so that those who fulfil its conditions are not authorised persons in the UK in 
respect of ISD investment business. In turn, there will then be consequential 
provisions to ensure that certain provisions of the FSA do continue to apply 

to these firms as though they were authorised persons. These are discussed 
below (paragraphs 73-83). 

39. There are also a considerable number of amendments necessary to 
ensure that the supervisory powers which the SIB and the SROs will continue 
to need in order to fulfil their host state obligations in respect of incoming 
institutions do not encroach on the rights reserved under the Directive to the 
home state. These are also discussed below, (paragraphs 73-83). 

Members of RPBs 

40. One of the exemptions provided for in the ISD is for firms who 
provide investment services in an incidental manner in the course of another 
regulated professional activity. There is already in the FSA a special 
regulatory regime for firms, such as solicitors and accountants, whose main 
business is not investment business. Such firms are permitted to have their 
investment activities supervised by their recognised professional bodies 
(RPBs). The test set out for these cases is not identical in the Directive and 
the FSA. The test in the Directive is a qualitative one, while the main 
business test which the FSA at present imposes is a quantitative one. It is 
possible therefore that there may be some firms who meet the FSA test but 
not the ISD test. The Regulations will need to deal with this, as the present 
RPB regime differs, in certain significant respects, from the minimum 
standards in the Directive. There are two alternative approaches; to enable 
the RPBs to undertake the role of competent authorities under the Directive 
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or to require any firms who need authorisation under the ISD to get it from 
the SIB or, more likely, to join an SRO. 

41. The Government, following soundings with many of the RPBs, has 
concluded that the latter is the preferable course, given the small number of 
firms likely to be affected. It is therefore proposed that 

the Regulations will amend paragraph 2(3) of Schedule 3, 
which sets out the circumstances in which a certificate to 
undertake investment business as a member of an RPB can 
be granted, so as to prevent an RPB issuing such a 
certificate for the purposes of S.15 of the Act (which makes 
persons holding such certificates authorised persons) to any 
firm whose activities do not qualify for exemption under 
Article 2.2(c) of the Directive. 

As the test in that case, as noted above, is a qualitative one, it will be 
impossible to spell it out in the Regulations. Guidance will, however, be 
issued by the RPBs on the factors to be taken into account in making the 
necessary assessment of whether a firm qualifies for the ISD exemption or 
must seek authorisation from SIB or through an SRO. The RPBs themselves 
will not be empowered to fulfil the role of a competent authority for the 
purposes of the Directive. 

Supervision 

42. Under Article 8(3) and Article 10 of the Directive, the regulatory 
authorities in each member state will be responsible for the ongoing prudential 
supervision of the firms which they authorise. This will be the case whether 
the firm is operating in the home or the host member state. The UK 
authorities already have the powers to fulfil that responsibility in the case of 
UK firms; an obligation will be imposed on them to use those powers in 
conformity with the Directive. As already noted, extensive amendments will 
be needed to disapply the provisions to firms with another home member 
state. (See below.) 

43. Member states must draw up "conduct of business" rules which they 
can apply to all firms operating on their territory. In the UK, such rules can 
be made under the existing legislation in respect of activities that are already 
subject to authorisation under the FS A. As in the case of the prudential rules, 
however, an obligation to exercise the powers in conformity with the Directive 
will be imposed. The implementation of conduct of business rules for non- 
core activities has already been considered (see paragraphs 19-23 above). 

44. Both the prudential and conduct of business rule-making powers have 
implications for the provisions of Chapter XIV (Sections 119 to 128) of Part 
I of the FSA, which substitutes a special competition regime for that which 
would normally be applicable under the Fair Trading Act 1973, the Restrictive 
Trade Practices Act 1976 and the Competition Act 1981. In order to ensure 
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that provisions required by the Directive can continue to benefit from this 
regime, 

the Government proposes that the Regulations should 
explicitly provide that the existing limitations on Sections 
119(1) and (2) and Sections 121(1) and (2) in the case of the 
protection of investors and compliance with 2BCD should be 
extended to cover compliance with the ISD. 

Co-operation between Competent Authorities 

45. The split between the home and the host state of responsibility for 
supervision of those taking advantage of the passport to operate in another 
member state requires provision to be made for co-operation between the 
relevant competent authorities, and to determine the scope of their respective 
powers over monitoring and enforcement. 

46- The information gathering powers for a host member state to require 
statistical and other information necessary to discharge their responsibilities 
will need no specific provision in the Regulations. It will, however, be 
necessary to lay down the procedure under which the UK can take action 
against a firm who has contravened the provisions in question. Under Article 
19.3-5, the host member state is required first itself to demand rectification 
of the sihiation. If this proves insufficient, it must then ask the home state to 
enforce its requirements. Only if that too is inadequate may it, itself, take 
direct action against the firm. There is, however, also provision for the host 
s»tate to take action directly against the firm without going through this 
procedure, in an emergency to protect the interests of investors and others for 
whom ser vices are provided. In such a case, both the home member state and 
the Commission must be informed and the Commission may require the action 
to be suspended or amended. 

47. Equivalent provisions in 2BCD were implemented by Regulation 17 
and paragraph 45(3)(b) of Schedule 9 to the 2BCD Regulations. Regulation 
17 applies to the SIB and spells out the necessary provisions in some detail. 
It sets out, for example, the relevant sections of the FSA under which the SIB 
might act in order to enforce these requirements or discipline a contravention 
of a relevant obligation. It also sets out, much as in the Directive itself, the 
sequence of events that must take place and the circumstances that should 
apply in particular cases. Paragraph 45(3)(b) of Schedule 9 applies to the 
SROs and obliges them to frame their membership rules so that they can fulfil 
the requirements of the relevant Article. 

It is intended that the same approach will be adopted for 
the ISD. 



48. The Directive has the effect that the host member state regulators do 
not have to go through the detailed procedure if the rules of which the firm 
is in breach are the conduct of business rules required by Article 11 or other 
legal or regulatory provisions adopted in the interests of the general good. 
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The only limiting provision in these cases is that the action must be properly 
justified and communicated to the investment firm concerned and that any 
action must be subject to the right to apply to the courts. The Government 
does not believe that any new legislation is needed to give effect to these 
provisions. The requirement that the home member states’ competent 
authorities should be informed of any action relevant to their powers of 
supervision will be dealt with alongside other provisions for co-operation 
among member states (see below). 

49. These provisions form part of the more general requirement for 
competent authorities and other regulatory bodies to co-operate both within 
and between member states, including two or more member states who are 
host states to branches or service provision of a single institution. So far as 
co-operation within the UK is concerned, most of the powers and obligations 
already exist, under S.39(4)(d) for recognised clearing houses, in Schedule 4 
paragraph 5 for recognised investment exchanges, in Schedule 7 paragraph 5 
for the SIB and in Schedule 2 paragraph 7 for the SROs. The Bank of 
England, however, does not have a similar provision in respect of its role in 
relation to firms operating in the wholesale money markets under S.43. 



The Government proposes to impose a duty of co-operation 
on the Bank. 

50. New provisions will be required to ensure co-operation between 
competent authorities in the UK and those in other member states. Analogous 
provision had to be made under 2BCD and we propose to proceed in an 

similar fashion, 

by extending the provisions of S.39(4)(d), Schedule 5 
paragraph 5, Schedule 2 paragraph 7 and Schedule 7 
paragraph 5 already referred to, to include authorities in 
other member states when needed for the purposes of the 
ISD. 



In some cases, it may be necessary or helpful to negotiate bilateral 
agreements with other member states in order to facilitate such co-operation. 

5 1 . Certain of the rights and responsibilities for co-operation are addressed 
more from the home state’s perspective. Article 6 makes provision for the 
rights of a pre-existing home state when a firm intends to proceed by 
establishing a subsidiary in another member state, rather than through setting 
up a branch or on a services basis. If a firm that a member state is proposing 
to authorise is either the subsidiary of a firm authorised in another member 
state, or a fellow subsidiary of a common parent undertaking, or controlled 
by someone who also controls a firm in another member state, the competent 
authorities of the state in question must be consulted beforehand. The similar 
provision in 2BCD was implemented in a fairly straightforward fashion. The 
Government intends to proceed, so far as possible, in the same way, but the 
position is more complicated because there are a number of routes by which 
an investment firm may be authorised in the UK. 
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We propose that the necessary consultation should be 
channelled through the SIB, even when a firm is proposing 
to become a member of an SRO. 



Under Article 9, the same arrangements must be applied in the case of the 
intention to acquire or increase a controlling holding by an institution 
authorised in another member state. 

52. Article 19.9 requires the competent authorities of a home member state 
to inform those of any host member state if the firm’s authorisation is 
withdrawn. As in the case of Article 6, the variety of UK authorisation 
procedures for investment firms means that implementation will be more 
complex than for the corresponding provisions in 2BCD. For credit 
institutions, the withdrawal of authorisation by the home member state 
automatically cancelled the exemption from authorisation the institution had 
hitherto enjoyed in the UK. As only the Bank could authorise a credit 
institution in the UK and be the channel for outward passporting, it was 

straightforward to require it to notify the relevant competent authorities if it 
withdrew that authorisation. 

For investment firms, we propose that the SIB should act as 
the channel of communication. UK regulators will be 
required to inform the SIB of any changes to the 
authorisation of a UK firm which could have the effect of 
removing it for any Annex B activities. 

The SIB will then be responsible for notifying the relevant host state 
authorities if the firm’s authorisation no longer covers a relevant activity. The 
Regulations will also provide that a firm from another member state should 
cease to have the right lawfully to provide a particular service in the UK if 
authorisation for it is required and its home state authorisation no longer 
covers it. Inward notification of these circumstances will also be channelled 
through the SIB. 

53. The Directive permits home state competent authorities or their agents 
to carry out on the spot verification of the activities of a branch in the host 
state. The agent may be the host member state authority, although it does not 
have to be, provided access is granted to someone else suitable for the 
purpose. The host member state may also carry out verification for its own 
purposes. The Government thinks that existing provisions are adequate to 
implement Article 24. Relations between the firm and its home state regulator 
are a matter for the law of the home state, and the UK’s practice will not 
prevent the regulator exercising a right for which home law makes provision. 
SIB has the powers of investigation under SS.105 and 106 either to carry out 
or cause to be carried out any verification requested of it. 

The only area where legislation is needed is to enable the 
investigating body, under S. 106 , to make its report directly 
to the home state regulator. 
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A similar provision was introduced under 2BCD. 

Changes to Qualifying Holdings 

54. As noted above, the Directive requires notification of those holding a 
qualifying holding as a condition of authorisation. It also requires that all 
those who propose to acquire or dispose of a qualifying (10%) holding in an 
investment firm, or to increase or reduce an existing holding across 20%, 
33% or 50% thresholds, should notify the authorities, who then have up to 
three months to decide whether this is compatible with the sound and prudent 
management of the firm. If they believe that it would not be they must have 
sanctions to enforce that opinion. 

55. There are no existing requirements in the FSA for pre-notification by 
intending shareholders. Nor can the requirement be exercised through SIB or 
SRO rules, as it is laid upon the potential shareholder rather than on the 
authorised firm. 

Regulations will therefore be needed to give direct effect to 
the notification requirement and to provide appropriate 
sanctions. 

It is likely that the provisions will be analogous to those in SS.21 and 22 of 
the Banking Act as amended by the 2BCD Regulations, which substituted the 
Directive’s thresholds for those previously set down for credit institutions. 
They will therefore provide that no person shall take one of these positions in 
a firm until he has notified the relevant regulator in writing. The regulator 
will then have 3 months to consider the proposal and may, if they consider it 
necessary, issue an objection. They will also provide for the necessary 
consultation with other member states if the proposed acquisition would lead 
to a firm becoming a subsidiary of one located in another member state. 
Further consideration will need to be given to the precise terms of the FSA 
requirements, for example in relation to "inadvertent" controllers who do not 
realise that they have crossed a threshold (eg because of the multiplying effect 
of cross holdings). 

56. The requirement in Article 9.4 of the ISD on investment firms to 
notify the authorities as soon as they become aware of a change in the identity 
or standing of controllers, and in any case to inform them annually of the 
names and sizes of all those with a qualifying holding, can be implemented 
through SIB and SRO rules under existing powers. 

As in the case of notification on authorisation, the 
Government would be interested in views on whether these 
requirements should be applied to all FSA firms, rather 
than confining it to those covered by the ISD. 



- 18- 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Operation of Regulated Markets 

57. The Directive obliges member states not only to admit investment firms 
properly authorised by their home member state, but also to allow them access 

regulated markets and clearing and settlement systems, subject to 
compliance with any rules relating to the market’s constitution, administration 
or procedures that can be justified in the interests of the general good and are 
imposed in a non-discnminatory fashion. This includes access by a firm 
operating in its home member state to an exchange based in another member 
state via appropriate facilities installed in the firm’s member state. 

58. The net effect of the provisions on UK regulated markets is unlikely 
to be great, as UK markets are already open. There will need to be some 
provision to ensure, however, that the openness practised by choice becomes 
an obligation in law. One particular provision which will have to be covered 
is that which obliges regulated markets with a limited capacity, for either legal 
structure or technical capacity reasons, regularly to adjust that structure or 



59 The main area where the Directive will require a change of practice is 
in the recognition of overseas exchanges. Exchanges based overseas who 

wish to establish a physical presence in the UK will continue to require 
recognition, as now. But ^ 



certain provisions of S.40 will need amendment as it will be 
unlawful for the UK to continue to apply provisions, for 
example a requirement for recognition, which would 
prevent an exchange from another member state which 
operates through remote terminals placing appropriate 
facilities in the UK. 

60. The Directive lays down minimum standards relating to the reporting 
and transparency of transactions in instruments dealt in on regulated markets 
whether those transactions are done on regulated markets or not. On 
reporting the regulators will be required to collect this information from their 
investment firms, subject to the possibility of waiver where a UK firm 

Jf in n another member state is already reporting its transactions to that 
member state’s authorities. SIB is discussing with the SROs and the 

ii nges the best way of fulfilling the Directive’s requirements. No new 
powers are needed. 

61. Regulated markets are also themselves obliged to publish certain 
minimum details of the business done through them on a regular basis, so that 
the market’s operations are transparent. 



The Regulations will ensure that exchanges are under an 
obligation (enforceable by SIB) to set up the systems 
necessary to achieve transparency. 
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Application of the provisions on a day to day basis will remain the 
responsibility of the exchanges themselves. The UK believes that the existing 
real time publication of post-transaction data will fulfil the Directive’s 
requirements. Further consideration will need to be given, however, taking 
account also of the SIB review of equity market regulation, to those trades 
whose publication is at present delayed for 90 minutes. For the International 
Equity Market to qualify as a regulated market, some form of post trade data 
publication will have to be introduced. 

Reciprocity 

62. The Directive provides for the monitoring of the access by EU 
investment firms to third countries. In cases where there is a clear imbalance 
between EU access to those countries and that of firms from those countries 
to the EU, the Directive provides in the first instance for a mandate for 
negotiations to remedy the situation. If these are unsuccessful, or it is 
otherwise deemed appropriate, member states may be required to suspend or 
limit their approval of applications from third country institutions. These 
provisions are subject to the Community’s wider international agreements. 

63. The scope for the invoking of such provisions will become narrower 
with the introduction of the General Agreement on Trade in Services. 
Nevertheless, the UK will have to provide for them to be operative, by 
enabling the regulators to refuse or defer an application for authorisation 
under the Act when necessary to do so in implementation of a Council or 
Commission direction. The provisions in the Regulations will follow those 
introduced under 2BCD. 

The effect of the Regulations will be to limit the operation 
of S.183 of the FSA, which sets out the conditions for 
invoking reciprocity powers, to those circumstances where 
there has been a decision by the Community that the 
competent authorities in the member states must limit or 
suspend decisions about access by third country institutions 
or controllers to member states’ markets or institutions. 

S.183 has already been disapplied in the case of the banking business of credit 
institutions and replaced by S.26A of the Banking Act, which implements 
2BCD. Similar provisions with respect to insurance business were introduced 
in 1993. The present Regulations will apply to the investment business of 
both investment firms and credit institutions. The process under which 
reciprocity will henceforth be implemented will mirror the provisions of 
S.26A, and consequential amendments equivalent to Regulation 32(2) of the 
2BCD Regulations. 

The Regulations will also designate the SIB as the UK 
authority charged with the transfer of information to and 
from the Commission. 
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Professional Secrecy 



64. The Directive lays restrictions on the extent to which regulators may 
communicate information acquired by them in the course of their regulatory 
duties to other bodies. The relevant article of the ISD will also be subject to 
amendment by the post-BCCI Directive. The Government proposes to 
implement it as though the latter Directive were also in force. 

65. Implementation of the ISD will require amendment to Part VIII of the 
FSA, because the "gateways" for information which the ISD permits are more 
restricted than those in the Act. Article 25 is, in its effect, identical to Article 
16 of 2BCD. The amendments to the FSA will, therefore, follow the 

amendments to the Banking Act introduced by the 2BCD Regulations where 
necessary. ’ 

The main effect of the changes to Part VIII is to ensure 
that the powers are exercised only in conformity with the 



66. One significant amendment which will be necessary is to amend S. 179 
so as to ensure that information which SROs obtain relating to firms failing 

within the scope of the ISD is restricted information for the purposes of the 
Act. 

The Government proposes that this should be done by 
designating them as "primary recipients" for information 
received within the scope of the ISD. 

Auditors 

67. Another provision of the post-BCCI Directive applies to the functions 
of auditors. They lay upon them an obligation to pass to the competent 
authorities facts they become aware of in the course of a statutory task which 
could indicate a material breach of the firm’s authorisation or its proper 
conduct of business, or could suggest that the firm may be unable to continue 
to function or would lead to the qualification or non-certification of its 
accounts. The obligation to report extends to those circumstances where the 
information is acquired in an undertaking with which the investment firm has 
close links. In order to implement these provisions, 

amendments will be needed to S.1D9 of the FSA, to extend 
its scope to cover all statutory tasks performed by an 

auditor, as well as those performed in his capacity as 
auditor. 

I! will also be necessary to extend the scope of "in his capacity as auditor" in 
respect of information received by an auditor of an investment firm to include 
aU the information he may acquire from the "close links" undertaking. As 

recommended in the Bingham Report, many of the relevant changes have 
already been made. 
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The Passport Regimes 

(a) General Provisions 

68. Articles 17 (for branches) and 18 (for services) of the Directive set out 
the procedures through which investment firms have to go before they can 
take advantage of the passport. 

69. A firm wishing to establish a branch in another member state must 
inform its home state competent authority of the fact, including details of the 
member state involved, the proposed activities and the proposed management. 
Provided the home state authority is satisfied as to the financial situation and 
administrative structure of the firm, they must forward the details within three 
months to the relevant host state competent authority. A refusal of this must 
be sent to the firm, and must be subject to review in the courts. The host 
state has two months to carry out the necessary procedures to prepare for its 
supervision of the firm, including informing it of any conduct of business 
rules, or other appropriate "general good" requirements, which it must fulfil. 
On receipt of that information, or at the expiry of the period, the branch may 
be established to begin operations. Under the Directive, all the places of 
establishment in a single host state constitute a single branch. Any change to 
the details of the notification, however, must be communicated to the home 
and host state competent authorities at least a month before the change is 
implemented, so that they can consider whether any amendments are needed 
to the conditions under which the firm operates. 

70. A firm wishing to carry on business on a services basis for the first 
time in the territory of another member state must inform its home member 
state of the fact and provide a proposed programme of operations. They have 
a month to forward the information to the host member state, after which the 
firm is free to begin to provide the service. Any conduct of business rules or 
other appropriate "general good" requirements must be communicated to the 
firm by the host state competent authorities. Amendments to the services it 
is planned to offer must be communicated to the competent authorities of both 
member states. This can lead to a change in the conduct of business 
requirements by the host member state. In contrast to the provisions for 
branches, however, there is no opportunity for the home member state to 
consider whether the proposed or amended business plan is acceptable before 
signifying its agreement to the host member state. 



(b) Outward 

71. UK investment firms doing core investment services under the 
Directive will have to use the passport route if they wish to provie ose 
services in another member state either directly or through the establishment 
of branches. As noted above, these passports will also cover non-core 
business if the firm wishes them to do so and the regulator agrees. 
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e Regulations will provide for passports to cover non-core 
business. 

Responsibility for the operation of the regime will rest with the regulatory 
bodies. 

72. Authorisation itself will continue to be conferred through SRO 
membership or, where relevant, by the SIB or the Bank of England. In 
addition, the notification of the intention to establish a branch or supply 
services in another member state will be made in the first instance to the 
authorising body. The Government intends, however, for the convenience of 
other member states, that it should be the responsibility of the SIB to pass the 
necessary notifications on to the competent authorities in other member states. 



The detailed requirements for the operation of the 
outwardly passporting regime will be set out in the 
Regulations. 

They will follow the pattern of Schedule 6 of the 2BCD Regulations, although 
they will differ in detail. Allowing for differences in terminology and 
traditions of drafting, these Regulations will effectively implement the 
requirements of the ISD. 

The Government proposes that those financial institution 
subsidiaries of credit institutions which are ISD investment 
firms, which have hitherto obtained passports under 2BCD, 
should from 31 December 1995 obtain them under the ISD 
for ISD business. 

Those already operating under a 2BCD passport on that date will not, 
however, be required to change. 

(c) Inward 

73. The provisions to enable investment firms from other member states 
to branch or provide services in the UK need to be considered under two 
headings. The first, and much the more straightforward, is the arrangements 
that will need to be put in place to do with notification to undertake 
investment business in the UK. The second is the amendments that will be 
needed to the regulatory regime to take account of the fact that these firms are 
authorised in their home member state, not in the UK. 

74. The provisions for notification by an inwardly passporting institution 
will be a mirror image of those for UK firms wishing to operate in another 
member state. The SIB will be established as the first point of contact for all 
incoming institutions, although they will be free to join the relevant regulatory 
body, which will in those circumstances become the host state competent 
authority for such matters as conduct of business rules. 
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So far as the establishment of branches is concerned these 
provisions will follow those in Schedule 2 of the 2BCD 
Regulations. 

As in the case of UK institutions passporting out, these will effectively 
implement the requirements of the ISD. 

75. The provisions for the undertaking of services in the ISD are more 
detailed than those in 2BCD in the information they require and there is a 
significant difference with the month’s delay before a passporting institution 
is able to undertake services. There are institutions - financial institution 
subsidiaries of credit institutions - who have hitherto been able to use a 2BCD 
passport to provide ISD investment services in other member states, but who 
will, when the ISD comes into force, also be subject to its requirements. The 
Government has concluded that the correct way of resolving this apparent 
contradiction is to 



require all such institutions exercising their rights in respect 
of ISD business after 1 January 1996 to do so in accordance 
with the provisions of Article 18 of the ISD, rather than 
Article 20 of 2BCD. 



We will not, however, require retrospective compliance with the Article (eg 
a formal notification of a programme of operations) by firms already 
providing services in the UK, nor notification of any changes to tl tii 
operations. 

76. In addition to the main provisions of SS 3 and 4 to which reference has 
already been made, there will be a number of cases where provision will need 
to be made for sections of the FSA to apply to these firms, even though they 
are not authorised under the Act. Most of these changes have already been 
made in respect of credit institutions carrying on investment business, and 
relevant subsidiaries, by Schedule 9 of the 2BCD Regulations. They mil now 
need to be extended to all EU investment firms doing ISD business m the UK. 
The changes are briefly outlined below. 



The home state authorisation of firms from other member 
states means that a number of provisions of the FSA will 
have to be disapplied to them. 



77 The Regulations will provide for the interpretation of Sections 10 

(grant and refusal of recognition), 28 (withdrawal and suspension of 

authorisation) and 32 (termination and suspension of a uth onsation o 

firms) in order to prevent the UK regulatory bodies^ ^ 

prevent EU investment firms undertaking in the UK business for y 

have been authorised by their home state. For example, SIB^Mtbtabfo 

to refuse or withdraw authorisation for non-passported business und^S^28on 

the grounds that the person is not a fit and proper per^n 

business, as they have no right to make a judgement on ^elatter l»mtA 

similar restriction will be imposed on the SROs under Schedule . 
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restriction, for the same reason, will apply to the SIB’s exercise of its powers 
under S.64 to intervene in various ways, detailed in SS 65-68, to direct an 
authorised person to act in a particular way. 

78. Under S.32, any passported business will not have to be included in 
any notice of commencement of business. 

79. The SIB will be expressly empowered under S.47A to issue statements 
of principle about the conduct of business of EU firms in matters that are 
reserved to the host state’s responsibility. It will be possible to prevent such 
a firm carrying on its passported business if its breach of host state rules is 
sufficiently serious (as provided for in Article 19.6 of the Directive; see also 
paragraph 48 above). There will also be powers under S.48 to apply conduct 
of business rules to EU firms, but SIB will not be able to set rules about 
matters which fall to home states under the Directive. 

80. The Regulations will provide for interpretation of S.49 of the Act to 
prevent the SIB setting rules about capital requirements for EU institutions in 
respect of their ISD business, either directly or through taking that business 
into account in setting a requirement for any locally-authorised business. 
Schedule 2 will be amended to the same effect for SROs. These provisions 
will, however, allow for the additional capital requirements host states may 
impose in respect of matters not covered by the CAD. 

81. Although ISD firms from other member states will not be authorised 
persons under the FSA, the SIB will be required to enter them on the register 
it keeps under S.102. The basis of the entry will be the programme of 
operations the firm is obliged to provide as part of the notification process, 
but it will not be limited to that. The SIB will also be enabled to demand 
information necessary for the proper undertaking of its duties from any 
passported firm from another member state. 

82. The SIB will continue to have the power to require a passported firm 
to appoint an auditor for its non-passported business, but will not be able to 
enforce such a requirement for the passporting business. Any auditor who is 
appointed by such a firm will continue to attract the protection of S. 109 if he 
discovers information that should be conveyed to the SIB, whether about non- 
passported or passported business to the extent that the latter is properly the 
concern of the UK regulators. 

83. The Regulations will provide for interpretation of SS.5, 44, 45, 51, 52, 
53, 55, 57, 59, 60, 65, 75, 76, 77, 93, 113, 154, 171, 191 and 206; 
paragraphs 17, 18 and 26 of Schedule 1; paragraph 4 of Schedule 7; and 
Schedule 8, so as to include institutions authorised in another member state 
and operating under an ISD passport in the UK as though they were 
authorised in the UK. 
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ANNEX A 



THE CAPITAL ADEQUACY 
DIRECTIVE (CAD) 

1. As noted in paragraphs 16 and 32 of the main paper, one of the main 
conditions for authorisation under the ISD is conformity with the capital 
requirements of the CAD. New firms may not be authorised at all unless they 
can provide the initial capital relevant to their type of business. Once 
authorised, all firms are required to remain in conformity with the CAD "at 
all times". 

2. The requirements of the CAD can be broadly split into those for: 

initial capital; 

risk based capital, related either to a firm’s overheads or its 
business exposure, whichever is the greater; 

large exposures; 

consolidated supervision. 

3. The CAD is a highly technical document, and its detailed 
implementation is discussed in the consultation papers being issued by the 
SROs, to which reference should be made. The Treasury’s legislative role 
will be limited to ensuring that the regulators have, and use correctly, the 
powers they need. The instances where the need for any action has so far 
been identified are few. They relate to: 

SROs’ ability to impose capital requirements (paragraphs 8, 18 
below); 

powers to enable the regulators to exercise waiver powers on 
an ad hoc basis (paragraphs 20-21 below); and 

powers to gain information for the purposes of consolidated 
supervision (paragraphs 27-28 below). 

4. The changes all relate to the powers of the SIB and the SROs. The 
Bank of England and the Building Societies Commission already have the 
powers they need to implement the CAD for banks, firms acting as 
counterparties of the Bank of England and other specialists in the gilt-edged 
and money markets and listed wholesale money market firms lead regulated 
by the Bank, and building societies. As with the earlier implementation of the 
related Solvency Ratio, Large Exposures and Second Consolidated Supervision 
Directives, the application of the CAD to credit institutions will be done 
through prudential notices issued by the Bank and BSC as relevant. 
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5 . There are also certain policy issues in the implementation of the CAD 
which it is proper to consider here. 

Initial Capital 

6. Investment firms seeking authorisation under the ISD are required to 
hold initial capital of (approximate sterling amounts in brackets): 

730.000 ecu (£560,000) unless they fall into one of the 
following categories; 

125.000 ecu (£95,000) if their activity is limited to reception 
and transmission of investors’ orders in financial instruments, 
execution of investors’ orders for financial instruments, and the 
management of individual portfolios of investments in financial 
instruments, and they do not deal in financial instruments on 
their own account or underwrite issues on a firm commitment 
basis; 

50.000 ecu (£38,000) if their activity is limited as above and 
they are not authorised to hold clients’ money or securities, 
provided the member state agrees; 

50,000 ecu (£38,000) if they only receive and transmit orders 
from investors without holding money or securities belonging 
to their clients, but are not excluded altogether under Article 
2.2(g) of the ISD. 

7. Firms already in existence whose FSA authorisation can be 
automatically transposed into an ISD authorisation when the Directives come 
into force can also benefit, if they wish to, from “grandfathering" provisions 
under the CAD. For those firms who cannot provide capital at the prescribed 
level, further special provisions, involving monitoring capital levels at six 
monthly intervals during the period before 31 December 1995 have been 
made. Once the CAD is in force, their levels of capital may not fall below 
the highest reference level established by this process, until it reaches the level 
of the appropriate initial capital requirement. Guidance on the calculation of 
reference levels has already been issued by SROs to those firms who think 
they will need to make use of these provisions. 

8. Initial capital must be made up of capital drawn from a restricted range 
of sources, ie paid up share capital, retained earnings and audited profits. 
Special provision will be made for investment firms which take the form of 
partnerships or other natural persons, to designate an acceptable equivalent for 
paid-up share capital. As noted in paragraph 32 of the main consultation 
paper. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



the SR Os and the SIB will be required to ensure that a firm 
meets the relevant level of initial capital before granting 
authorisation. 

Once authorised, or grandfathered, firms must maintain capital at the relevant 
level. Although the Directive specifies amounts in ecu, informal guidance will 
be given, as necessary, by the supervisors about how firms ought to ensure 
they are able to maintain the minimum level after authorisation. 

Risk Based Capital Requirements 

9. Once authorised, an investment firm must maintain capital equivalent 
to thirteen weeks’ fixed overheads for its whole business (ie including those 
relating to any non-ISD business). If that figure is higher than the relevant 
requirement in paragraph 6 it will become the minimum requirement. The 
resources which can go to make up this capital extend much further than those 
available for initial capital on authorisation and include short-term 
subordinated loans and net trading book (mark to market) profits. The capital 
element required under paragraph 6 must always be maintained. 

10. All firms authorised under the ISD must maintain adequate capital to 
cover their business risks. For investment firms, whenever this is more than 
either their initial capital or their overheads, it will become their minimum 
capital requirement although within that the initial capital element must be 
maintained. There is, however, no ratchet effect on the capital requirement; 
if the business risk requirement drops back below either of the other two, the 
higher of those will become again the minimum requirement. The CAD 
introduces the concept of the trading book to identify those assets where 
market risk is a better measurement of the institution’s exposure than the 
credit risk measured by the Solvency Ratio Directive (SRD). 

The Trading Book 

11. The precise definition of the trading book is of most interest to banks. 
Many building societies will be excused from the need to set one up by the de 
minimis provisions, which will allow all their business to be treated under the 
SRD if the total that would fall into the trading book is normally less than 5 % 
of the total and 15m ecu and never more than 6% and 20m ecu. Most 
investment firms will find that any positions in financial instruments are 
already subject to a marking to market requirement and a capital requirement 
that closely resembles the CAD treatment. Any exposures which are not in 
the trading book or specifically covered elsewhere in the CAD will be subject 
from 31 December 1995 to the SRD. 

12. The trading book of an institution is defined in the Directive as: 

positions in financial instruments held for resale or taken on 
with the intention of making a profit; 
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positions in financial instruments arising from matched 
principal broking; 

positions taken in order to hedge other elements of the trading 
book; 

various exposures, at the discretion of the competent authorities 
and subject to certain conditions. 

13. The Government is aware that the increasing integration of different 
forms of financial services makes it difficult to divide all business up into neat 
categories when the institutions themselves see them as a seamless whole. 
There will inevitably be anomalies and disagreements about precisely where 
and how rigidly the demarcation should be made. Nevertheless, the CAD 
does require the distinction to be made and does limit the authorities’ room 
for manoeuvre in deciding the demarcation line, not least because it only 
provides mechanisms for measuring market risk in certain circumstances and 
requires the trading book to be marked to market daily except in exceptional 
circumstances. There is therefore a practical difficulty in including some 
instruments within the trading book, however tightly they are integrated in the 
institution’s operations with other instruments which clearly fall within it. 

14. Taking all these factors into account, the UK authorities have 
concluded that the trading book may be allowed to consist of: 

positions in financial instruments acquired for resale and/or 
with the intention of making a profit; 

positions in financial instruments arising from matched 
principal broking; 

all positions taken on with the intention of hedging positions 
already in the trading book, including other risks (eg interest 
rate) arising from operations involving those positions. In 
some cases, the instruments included under this category will 
continue to be subject to the SRD. Detailed guidance will be 
issued by the regulators on how to calculate their market risk 
in order to arrive at the true risk to be attached to the position 
which is being hedged; 

positions in financial instruments originally acquired as 
investments but which the institution has now decided it is 
holding for resale; 

exposures relating to unsettled transactions, free deliveries, 
OTC derivative instruments; repos and reverse repos securities 
lending and borrowing; fees on trading book items; and margin 
etc on exchange traded derivatives as permitted by Article 
2.6(b) and (c). 
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15. The UK authorities do not believe it is possible to justify inclusion in 
the trading book of positions in anything other than financial instruments (as 
defined) unless they have been taken on with the express purpose of hedging 
a position that is itself already in the trading book. 

Commodities 

16. The CAD sets out capital requirements for the market risk presented 
by financial instruments, which are defined as meaning the instruments listed 
in Section B of the Annex to the ISD. It is also, however, addressed to the 
total exposure to risk of firms operating under the ISD passport. It therefore 
requires that business activities not covered by the trading book or elsewhere 
in the CAD must be treated for risk purposes according to the SRD, even if 
the same assets held by firms not eligible for Europe- wide authorisation 
remain subject only to national risk requirements. It is this requirement that 
has led to the debate about whether commodities business, which is admitted 
not to have a sufficiently extensive European market to justify harmonisation 
in its own right and is not covered by the ISD, should nonetheless be subject 
to the harmonisation requirements of the CAD/SRD for those firms who 
undertake it in conjunction with other investment business. As commodities 
do not have a specific risk weighting attached to them in the SRD, they are 
argued to fall into the "all other assets" category that attracts 100% weighting, 
even though they carry no credit risk. 

17. There is provision in the CAD for national discretion to be applied in 
setting capital requirements for risks arising in connection with business that 
falls outside both the CAD and the SRD. It is generally, although not 
universally, accepted that commodities derivatives fall into this category. The 
debate is still continuing within the Community about the correct treatment 
of physical trading in commodities. The options are to exclude them under 
the existing provision; to treat them for the time being as though they fell 
within the excluded category even though a strict interpretation of the 
Directives would point to the application of the SRD requirements; to make 
an explicit amendment of the texts of the CAD and, possibly, the SRD, to 
take commodities trading by ISD firms out of their ambit; or to confirm that 
the SRD treatment, however inappropriate, should be enforced. The UK 
strongly endorses the view that risk requirements for commodities should be 
left to national discretion and is taking steps to conclude the debate to that 
effect. 

Powers 

18. The Government believes that the SIB already has adequate powers 
under S.49 of the FSA to enable them to lay down rules requiring firms to 
maintain particular levels of capital in conformity with the CAJD. There is no 
directly corresponding power for the SROs. As noted while discussing the 
parallel provisions of the ISD, it is not proposed that the SIB should be 
required to exercise its powers under S.63A of the FSA to make suitable rules 
and regulations to apply direct to the members of SROs. The SROs have a 
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wide discretion in framing their membership rules and contravention of these 
rules carries the same sanctions as contravention of SIB’s statutory rules and 
regulations. All that is needed to fulfil the Directive, therefore, is a guarantee 
that the powers will be exercised in conformity with it. 

The Government proposes that this should be given by 
means of a direction issued under S.192 of the FSA laying 
down such an obligation. 



19. UK supervisors already use a number of techniques to calculate the 
capital firms must hold to cover their risks. The approach in calculating 
position risk is rather different from the "building block" methodology laid 
down by the CAD. The methodology for calculating settlement and 
counterparty, and exchange rate, risks is more closely aligned, although they 
differ in detail. The detailed changes to existing practice that will be needed 
as a result will be consulted on by the SROs. 

Discretions 

20. A number of the provisions of the CAD include alternative approaches 
which the supervisors need to be able to exercise on an ad hoc basis. The 
SROs will be able to do this under existing powers. The SIB, however, may 
not itself dispense a person from complying with rules it has made unless it 
has express powers to do so. There are waiver powers in S.50 of the FSA, 
which enable the SIB to alter requirements of rules made under S.49. These 
powers will be adequate where the intention is to apply a modification to a 
particular person on an ongoing basis. The Government believes, however, 
that they are not adequate for the circumstances of a "one-off 1 or otherwise 
temporary modification. We therefore propose that 

a power should be conferred on the SIB to permit an 
investment firm (within the meaning of the CAD) to depart 
from rules it has made in implementation of the CAD. 

Conditions would be imposed on firms in the exercise of this dispensation, and 
a breach of those conditions would be treated as a contravention of 
requirements imposed under the FSA. 

21. A similar question arises over the provision in Annex IV enabling the 
competent authorities to vary the amount of capital a firm should be required 
to hold to fulfil its thirteen weeks* overheads requirements. The Government 
believes that neither the powers in S.49, nor those in S.50, are adequate to 
deal with these circumstances. (It is highly unlikely, for example, that a 
person will ask for the power to be exercised to increase the requirement, 
which are the circumstances in which SIB is most likely to want to use it.) 
We therefore propose to confer on the SIB power to direct that 
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an investment firm must have capital equivalent to the 
proportion (at least Vi) of its previous year’s overheads 
which SIB considers necessary in the light of any material 
change in the business over the preceding year. 

Large Exposures 

22. The CAD sets limits on the extent to which investment firms can be 
exposed to a single counterparty (or groups of "connected" counterparties), 
without incurring additional capital requirements. It does this by applying to 
investment firms the relevant provisions of the Large Exposures Directive, on 
two different bases depending on whether or not these exposures arise on the 
trading book. The treatment for exposures relating to the trading book 
replaces the provisions of the LED hitherto applied to credit institutions for 
such exposures. 

23. For exposures which do arise on the trading book, the CAD requires 
firms to apply additional capital requirements, on an increasing scale as the 
exposure increases, to all trading book exposures of greater than 10-day 
duration which exceed 25% of the firm’s capital base. For non trading book 
exposures, the aggregate exposure to a single or connected counterparty can 
never exceed 25 % of own funds. Any exposures equal to or greater than 10% 
of own funds must be reported to the appropriate competent authority. 

24. The principle of additional safeguards where a substantial proportion 
of a firm’s capital is exposed to a single counterparty is one that some UK 
supervisors already apply. The CAD provisions differ in some details, 

but the Government considers the supervisors already have 
the powers they need to implement the Directive’s 
requirements. 

Consolidated Supervision 

25. The final distinctive element of the CAD is the requirement that 
investment firms covered by it must be supervised on a consolidated basis. 
Institutions in groups that contain no credit institutions have hitherto been 
obliged to calculate their capital requirements on an individual basis. Groups 
containing a credit institution are already subject to the provisions of the 
Second Consolidated Supervision Directive, which is however modified even 
for them by the CAD. Under the CAD, the total capital requirements of any 
parent undertaking must also take account of the requirements of any 
investment firm subsidiaries within the EU. The CAD requires this 
consolidation to be done in accordance with the principles of 2CSD. In fact, 
neither Directive gives a precise definition of how consolidated supervision is 
to be done. We believe that risk-based aggregation (or "aggregation plus") 
is an appropriate and cost effective method of consolidated supervision for 
investment firms. The FSA regulators will be consulting widely on this 
method. Under this method, the regulatory capital requirements of each non- 
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bank financial institution member of the group would be assessed separately, 
according to the principles of the CAD, added together and compared to the 
group’s externally generated capital. This will assure that the full level of risk 
is taken into account in each case, and prevent the double-counting of any 
investment by the parent in its subsidiaries. 

26. Where a group includes a bank, the Bank of England will be 
responsible for overseeing the consolidation. Otherwise, consolidation will 
normally be carried out by the regulator of the holding (parent) company 
where that company is itself a financial institution, or carried out by the 
regulator of the preponderant regulated business. The detailed rules for 
making consolidation work, taking account of a number of options available 
in the Directive, will be a matter for the competent authorities. 

27. The Bank of England already has adequate powers, conferred on it in 
conformity with 2CSD, to make the necessary changes to its consolidation 
regime. The Building Societies Commission also has the necessary powers. 
The FSA regulators, however, have never needed such powers before and the 
Government believes that their powers are inadequate in some respects. In 
particular, SIB’s powers under S.1Q4 confer no ability to require information 
on an ad hoc basis from either the parent or the subsidiary of a regulated firm, 
or from a fellow subsidiary of a mixed-activity (non financial institution) 
holding company. They have inadequate powers to carry out the necessary 
"on the spot" inspections, and cannot require any information about SRO 
members or others not directly authorised by themselves. 

The Government therefore proposes to confer new powers 
on the SIB similar to those in S.39(5) of the Banking Act to 
remedy these defects. 

28. The powers, which would be exercisable either directly, or at the 
behest of an SRO, would enable the SIB to demand any necessary information 
either from the investment firm in question or any other undertaking standing 
in specified relations of parent or subsidiary or fellow subsidiary. (These 
relationships have been defined, for credit institutions, in S.39(6) of the 
Banking Act, and we propose the same definition should apply in this case 
also.) The power will also confer the ability to carry out the necessary on the 
spot investigations and verifications. Any failure by an investment firm to 
comply with conditions imposed under these provisions will be treated as a 
contravention of requirements imposed under the FSA and any person who 
fails to comply or co-operate will be guilty of an offence. 
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ANNEX B 



INVESTMENT SERVICES AS DEFINED IN THE ISD 



Investment services, as defined in the ISD, consist of the provision of any 
of the services listed In Section A involving any of the financial 
instruments listed in Section B. 



Section A: Services 

1. (a) Reception and transmission, on behalf of investors, of orders 

in relation to one or more of the instruments listed in 
Section B. 

(b) Execution of such orders other than for own account. 

2. Dealing in any of the instruments listed in Section B for own account. 

3. Managing portfolios of investments in accordance with mandates given 
by investors on a discretionary, client-by-client basis where such 
portfolios include one or more of the instruments listed in Section B. 

4. Underwriting in respect of issues of any of the instruments listed in 
Section B and/or placing of such issues. 



Section B: Instruments 

1. (a) Transferable securities 

(b) Units in collective investment undertakings. 

2. Money-market instruments. 

3. Financial-futures contracts, including equivalent 
cash-settled instruments. 

4. Forward interest-rate agreements (FRAs). 

5. Interest-rate, currency and equity swaps. 

6. Options to acquire or dispose of any instruments falling within this 
section of the Annex, including equivalent cash-settled instruments. 
This category includes in particular options on currency and on interest 
rates. 
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Section C: Non-core Services 



1* Safekeeping and administration in relation to one or more of 
the instruments listed in Section B. 

2. Safe custody services. 

3. Granting credits or loans to an investor to allow him to carry out a 
transaction in one or more of the instruments listed in Section B, 

where the firm granting the credit or loan is involved in the 
transaction. 

4. Advice to undertakings on capital structure, industrial strategy and 
related matters and advice and service related to mergers and the 
purchase of undertakings. 

5. Services related to underwriting. 

6. Investment advice concerning one or more of the instruments listed in 
Section B. 

7. Foreign-exchange services where these are connected with the 
provision of investment services. 
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ANNEX C 



I RAC r i ITIONER SURVEY OF COMPLIANCE COSTS 

As noted in the introduction to this consultation document, HM Treasury will be 
preparing a Compliance Cost Assessment for the implementation of the Investment 
Services Directive (ISD) and the Capital Adequacy Directive (CAD) and your assistance 
in this exercise would be appreciated by providing the details requested below. 



Name of firm 



Type of business 



Approximate number of employees in UK 



Regulatory bodies 



COMPLIANCE COST ASSESSMENT 

Estimate of additional costs of implementing the requirements of the ISD and CAD: 

a. Additional recurring costs per annum 

representing a percentage change on 
present recurring costs, of: 



£ 



% 



b. Non-recurring costs 




c. Indication of the main elements of 
additional costs shown at a and b 
above, e.g. staff, computer hardware/ 
software, additional training, etc. 



Please also give an indication of any off-setting benefits expected from implementation 
of the ISD and CAD. 



Hus form should be returned to: 
Richard Knight, Room 11/3, HM Treasury, 
Parliament Street, LONDON, SW1P 3AG 
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COUNCIL DIRECTIVE 93/22/EEC 
of 10 May 1993 

on investment services in the securities field 



THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Economic Community, and in particular Article 57 (2) 
thereof, 

Having regard to the proposal from the Commission (*), 

In cooperation with the European Parliament ( 2 ), 

Having regard to the opinion of the Economic and Social 
Committee {■*), 

Whereas this Directive constitutes an instrument essential 
to the achievement of the internal market, a course 
determined by the Single European Act and set out in 
timetable form in the Commission’s White Paper, from 
the point of view both of the right of establishment and 
of the freedom to provide financial services, in the field 
of investment firms; 

Whereas firms that provide the investment services 
covered by this Directive must be subject to authorization 
by their home Member States in order to protect 
investors and the stability of the financial system; 

Whereas the approach adopted is to effect only the 
essennal harmonization necessary and sufficient to secure 
the mutual recognition of authorization and of prudential 
supervision systems, making possible the grant of a single 
authorization valid throughout the Community and the 
application of the principle of home Member State 
supervision; whereas, by virtue of mutual recognition, 
investment firms authorized in their home Member States 
may carry on any or all of the services covered by this 
Directive for which they have received authorization 
throughout the Community by establishing branches of 
under the freedom to provide services; 

Whereas the principles of mutual recognition and of 
home Member State supervision require that the Member 
States’ competent authorities should not grant or should 
withdraw authorization where factors such as die content 
of programmes of operations, the geographical 



(') OJ No C 43, 22. 2. 1989, p. 7; and OJ No C 42, 22. 2. 
1990, p. 7. 

t 1 ) OJ No C 304, 4. 12. 1989, p. 39; and OJ No C 115, 26. 4. 
1993. 

( J ) OJ No C 298, 27. 11. 1989, p. 6. 



distribution or the activities actually carried on indicate 
clearly that an investment firm has opted for the legal 
system of one Member State for the purpose of evading 
the stricter standards in force in another Member State 
within the territory of which it intends to carry on or 
does carry on the greater part of its activities; whereas, 
for the purposes of this Directive, an investment firm 
which is a legal person must be authorized in the 
Member State in which it has its registered office; 
whereas an investment firm which is not a legal person 
must be authorized in the Member State in which it has 
its head office; whereas, in addition, Member States must 
require that an investment firm’s head office must always 
be situated in its home Member State and that it actually 
operates there; 

Whereas it is necessary, for the protection of investors, to 
guarantee the internal supervision of every firm, either by 
means of two-man management or, where that is not 
required by this Directive, by other mechanisms that 
ensure an equivalent result; 

Whereas in order to guarantee fair competition, it must 
be ensured that investment firms that are not credit 
institutions have the same freedom to create branches 
and provide services across frontiers as is provided 
for by the Second Council Directive (89/646/EEC) of 
15 December 1989 on the coordination of laws, 
regulations and administrative provisions relating to 
the taking up and pursuit of the business of credit 
institutions ( 4 ); 

"Whereas an investment firm should not be able to invoke 
this Directive in order to carry out spot or forward 
exchange transactions other than as services connected 
with the provision or investment services; whereas, 
therefore, the use of a branch solely for such 
foreign-exchange transactions would constitute misuse of 
the machinery of this Directive; 

Whereas an investment firm authorized in its home 
Member State may carry on business throughout the 
Community by whatever means it deems appropriate; 
whereas, to that end it may, if it deems it necessary, 
retain tied agents to receive and transmit orders for 
its account and under its full and unconditional 
responsibility; whereas, in these circumstances, such 
agents’ business must be regarded as that of the firm; 
whereas, moreover, this Directive does not prevent a 
home Member State from making the status of such 
agents subject to special requirements; whereas should 



( 4 ) OJ No L 386, 30. 12. 1989, p, 1. Directive as last amended 
by Directive 92/30/EEC (OJ No L 110, 28. 4. 1992, p. 52). 
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the investment firm carry on cross-border business, the 
host Member State must treat those agents as being the 
firm itself; whereas, moreover, the door-to-door selling of 
transferable securities should not be covered by this 
Directive and the regulation thereof should remain a 
matter for national provisions; 



Whereas it is necessary to exclude insurance undertakings 
the activities of which are subject to appropriate 
monitoring by the competent prudential-supervision 
authorities and which are coordinated at Communiry 
level and undertakings carrying out reinsurance and 
retrocession activities; 



Whereas ‘transferable securities’ means those classes of 
securities which are normally dealt in on the capita! 
market, such as government securities, shares in 
companies, negotiable securities giving the right to 
acquire shares by subscription or exchange, depositary 
receipts, bonds issued as part of a series, index warrants 
and securities giving the right to acquire such bonds by 
subscription; 



Whereas ‘money-market instruments’ means those classes 
of instruments which are normally dealt in on the money 
market such as treasury bills, certificates of deposit and 
commercial paper; 



Whereas the very wide definitions of transferable 
securities and money-market instruments included in 
this Directive are valid only for this Directive and 
consequently in no way affect the various definitions of 
financial instruments used in national legislation for other 
purposes such as taxation; whereas, furthermore, the 
definition of transferable securities covers negotiable 
instruments only; whereas, consequently, shares and 
other securities equivalent to shares issued by bodies such 
as building societies and industrial and provident 
societies, ownership of which cannot in practice be 
transferred except by the issuing body’s buying them 
back, axe not covered by this definition; 



Whereas ‘instrument equivalent to a financial-futures 
contract* means a contract which is settled by a payment 
in cash calculated by reference to fluctuations in interest 
or exchange rates, the value of any instrument listed in 
Section B of the Annex or an index of any such 
instruments; 



h reas, for the purposes of this Directive, the business 
of the reception and transmission of orders also includes 
bringing together two or more investors thereby bringing 
about a transaction between those investors; 



Whereas no provision in this Directive affects the 
Community provisions or, falling such, the national 
provisions regulating public offers of the instruments 
covered by this Directive; whereas die same applies to the 
marketing and distribution of such instr umen ts; 



Whereas Member States main full responsibility for 
implementing their own monetary-policy measures 
without prejudice to the measures necessary to strengthen 
the European Monetary System; 
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Whereas undertakings which do not provide services for 
third parties but the business of which consists in 
providing investment services solely for their parent 
undertakings, for their subsidiaries, or for other 
subsidiaries of their parent undertakings should not be 
covered by this Directive; 



Whereas the purpose of this Directive is to cover 
undertakings the normal business of which is ro provide 
third parries with investment services on a professional 
basis; whereas its scope should not therefore cover any 
person with a different professional activity (e.g. a 
barrister or solicitor) who provides investment services 
only on an incidental basis in the course of that other 
professional activity, provided that that activity is 
regulated and the relevant rules do not prohibit" the 
provision, on an incidental basis, of investment services; 
whereas it is also necessary for the same reason to 
exclude from the scope of this Directive persons who 
provide investment services only for producers or users of 
commodities to the extent necessary for transactions in 
such products where such transactions constitute their 
main business; 



Whereas firms which provide investment services 
consisting exclusively in the administration of 
employee-participation schemes and which therefore do 
not provide investment services for third parties should 
not be covered by this Directive; 



Whereas it is necessary to exclude from the scope of this 
Directive central banks and other bodies performing 
similar functions as well as public bodies charged with or 
intervening in the management of the public debt, which 
concept covers the investment thereof; whereas, in 
particular, this exclusion does not cover bodies that are 
partly or wholly State-owned the role of which is 
commercial or linked to the acquisition of holdings; 



Whereas it is necessary to exclude from the scope of this 
Directive any firms or persons whose business consists 
only of receiving and transmitting orders to certain 
counterparties and who do nor hold funds or securities 
belonging to their clients; whereas, therefore, they will 
not enjoy the right of establishment and freedom to 
provide services under the conditions laid down in this 
Directive, being subject, when they wish to operate in 

no e ' x Stare, to the relevant provisions adopted 
by that State; 



Whereas it is necessary to exclude from the scope of this 
Directive collective investment undertakings whether or 
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not coordinated at Community level, and the depositaries 
or managers of such undertakings, since they are subject 
to specific rules directly adapted to their activities; 

'Whereas, where associations created by a Member State’s 
pension funds to permit the management of their assets 
confine themselves to such management and do not 
provide investment services for rhird parties, and where 
the pension funds are themselves subject to the control of 
the authorities charged with monitoring insurance 
undertakings, it does not appear to be necessary to 
subject such associations to the conditions for taking up 
business and for operation imposed by this Directive; 



Whereas the procedures for the authorization of branches 
of investment firms authorized in third countries will 
continue to apply to such firms; whereas those branches 
will not enjoy the freedom to provide services under the 
second paragraph of Article 59 of the Treaty or the right 
of establishment in Member States other than those in 
which they are established; whereas, however, requests 
for the authorization of subsidiaries or of the acquisition 
of holdings by undertakings governed by the laws of 
third countries are subject to a procedure intended to 
ensure that Community investment firms receive 
reciprocal treatment in the third countries in question; 



Whereas this Directive should not apply to ‘agenti di 
cambio’ as defined by Italian law since they belong to a 
category the authorization of which is not to be renewed, 
their activities are confined to the national territory and 
they do not give rise to a risk of the distortion of 
competition; 



Whereas the rights conferred on investment firmc by rhk 
Directive are without prejudice to the right of Member 
States, central banks and other national bodies 
performing similar functions to choose their 
counterparties on the basis of objective, non- 
discriminatory criteria; 



Whereas responsibility for supervising the fina ncial 
soundness of an investment firm will rest with the 
competent authorities of its home Member State purs uan t 
to Council Directive 93/6/EEC of 15 March 1993 on 
the capital adequacy of investment firms and credit 
institutions f 1 ), which coordinates the rules applicable to 
market risk; 



Whereas a home Member State may, as a general rule, 
establish rules stricter than those laid down in this 
Directive, in particular as regards authorization 
conditions, prudential requirements and the rules of 
reporting and transparency; 



Whereas the carrying on of activities not covered by this 
Directive is governed by the general provisions of the 
Treaty on the right of establishment and the freedom to 
provide services; 



Whereas in order to protect investors an investor’s 
ownership and other similar rights in respect of securities 
and his rights in respect of funds entrusted to a firm 
should in particular be protected by being kept di stinct 
from those of the firm; whereas this principle does not, 
however, prevent a firm from doing business in its name 
but on behalf of the investor, where that is required by 
the very nature of the transaction and the investor is in 
agreement, for example stock lending; 



(‘) See page 1 of this Official Journal. 



Whereas the authorizations granted to investment firms 
by the competent national authorities pursuant to this 
Directive will have Community-wide, and no longer 
merely nationwide application, and existing reciprocity 
clauses will henceforth have no effect; whereas a flexible 
procedure is therefore needed to make it possible to 
assess reciprocity on a Community basis; whereas the aim 
of this procedure is not to close the Community’s 
financial markets but rather, as the Community intends 
to keep its financial markets open to the rest of the 
world, to improve the liberalization of the global 
financial markets in third countries; whereas, to that end 
this Directive provides for procedures for negotiating 
with third countries and, as a last resort, for the 
possibility of taking measures involving the suspension of 
new applications for authorization and the restriction of 
new authorizations; 



Whereas one of the objectives of this Directive is to 
protect investors; whereas it is therefore appropriate to 
take account of the different requirements for protection 
of various categories of investors and of their levels of 
professional expertise; 



Whereas the Member States must ensure that there are 
no obstacles to prevent activities that receive mutual 
recognition from being carried on in the same manner as 
in the home Member State, as long as they do not 
conflict with laws and regulations protecting the general 
good in force in the host Member State; 



Whereas a Member State may not limit the right of 
investors habitually resident or established in that 
Member State to avail themselves of any investment 
service provided by an investment firm covered by this 
Directive situated outside that Member State and acting 
outwith that Member State; 



Whereas in certain Member States clearing and settlement 
functions may be performed by bodies separate from the 
markets on which transactions are effected; whereas, 
accordingly, any reference in this Directive to access to 
and membership of regulated markets should be read as 
including references to access to and membership of 
bodies performing clearing and settlement functions for 
regulated markets; 
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Whereas each Member State must ensure that within its 
territory, treatment of all investment firms authorized in 
any Member State and likewise all financial instruments 
listed on the Member States’ regulated markets is 
non-discriminatory; whereas investment firms must all 
have the same opportunities- of joining ox having access 
to regulated markets; whereas, regardless of the manner 
in which transactions are at present organized in the 
Member States, it is therefore important, subject to the 
conditions imposed by this Directive, to abolish the 
technical and legal restrictions on access to the regulated 
markets within the framework of this Directive; 

Whereas some Member States authorize credit 
institutions to become members of their regulated 
markets only indirectly, by setting up specialized 
subsidiaries; whereas the opportunity which this Directive 
gives credit institutions of becoming members of 
regulated markets directly without having to set up 
specialized subsidiaries constitutes a significant reform for 
those Member States and all its consequences should be 
reassessed in the light of the development of the financial 
markets; whereas, in view of those factors, the report 
which the Commission will submit to the Council on this 
matter no later than 31 December 1998 will have to take 
account of all the factors necessary for the Council to be 
able to reassess the consequences for those Member 
States, and in particular the danger of conflicts of interest 
and the level of protection afforded to investors; 

Whereas it is of the greatest importance that the 
harmonization of compensation systems be brought into 
effect on the same date as this Directive; whereas, 
moreover, until the date on which a Directive 
harmonizing compensation systems is brought into effect, 
host Member States will be able to impose application of 
their compensation systems on investment firms including 
credit institutions authorized by other Member States, 
where the home Member States have no compensation 
systems or where their systems do not offer equivalent 
levels of protection; 

Whereas the structure of regulated markets must 
continue to be governed by national law, without thereby 
forming an obstacle to the liberalization of access to the 
regulated markets of host Member States for investment 
firms authorized to provide the services concerned in 
their home Member States; whereas, pursuant to that 
principle, the law of the Federal Republic of Germany 
and the law of the Netherlands govern the activities 
Kursmakler and hoekmarinen respectively so as to ensure 
that they do not exercise their functions in parallel with 
other functions; whereas it should be noted that 
Kursmakler and hoekmarmen may not provide services in 
other Member States; whereas no one, whatever his home 
Member State, may daim to act as a Kursmakler or a 
hoekman without being subject to the same rules on 
incompatibility as result from the status of Kursmakler or 
hoekman ; 

Whereas it should be noted that this Directive cannot 
affect the measures taken pursuant to Council 
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Directive 79/279/EEC of 5 March 1979 coordinating the 
conditions for the admission of securities to official 
stock-exchange listing ( J ); 



Whereas the stability and sound operation of the 
financial system and the protection of investors 
presuppose that a host Member State has the right and 
responsibility' both to prevent and to penalize any action 
within its territory by investment firms contrary to the 
rules of conduct and other legal or regulatory provisions 
it has adopted in the interest of the general good and to 
take action in emergencies; whereas, moreover, the 
competent authorities of the host Member State must, in 
discharging their responsibilities, be able to count on the 
closest cooperation with the competent authorities of the 
home Member State, particularly as regards busin es s 
carried on under the freedom to provide services; whereas 
the competent authorities of the home Member State are 
entitled to be informed by the competent authorities of 
the host Member State of any measures involving 
penalties on an investment firm or restrictions on its 
activities which the latter have taken vis-a-vis the 
investment firms which the former have authorized so as 
to be able to perform their function of prudential 
supervision efficiently; whereas to that end cooperation 
between the competent authorities of home and host 
Member States must be ensured; 



Whereas, with the two-fold aim of protecting investors 
and ensuring the smooth operation of the markets in 
transferable securities, it. is necessary to ensure that 
transparency of transactions is achieved and that the 
rules laid down for that purpose in this Directive for 
regulated markets apply both to investment firms and to 
credit institutions when they operate on the market; 



Whereas examination of the problems arising in the areas 
covered by the Council Directives on investment services 
and securities, as regards both the application of existing 
measures and the possibility of closer coordination in the 
future, requires cooperation between national authorities 
and the Commission within a committee; whereas the 
establishment of such a committee does not rule out 
other forms of cooperation between supervisory 
authorities in this field; 



Whereas technical amendments to the detailed rules laid 
down in this Directive may from time to time be 
necessary to take account of new developments in the 
investment-services sector; whereas the Commission will 
make such amendments as are necessary, after referring 
the matter to the committee to be set up in the 
securities-markets field. 



0) OJ No L 66, 16. 3. 1979, p. 21. Directive last amended by 
the Act of Accession of Spain and Portugal. 
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HAS ADOPTED THIS DIRECTIVE: 



TITLE I 



No later than 31 December 1997 the Commission 
shall report on the application of the second and 
third subparagraphs of this point and, if 
appropriate, propose their amendment or deletion. 



Definitions and scope 



Article 1 



For the purposes of this Directive: 



Where a person provides one of the services referred 
to in Section A (1) (a) of the Annex and where that 
activity is carried on soieiy for the account of and 
under the full and unconditional responsibility of an 
investment firm, that activity shall be regarded as 
the activity not of that person but of the investment 
firm itself; 



1. investment service shall mean any of the services 
listed in Section A of the Annex relating to any of 
the instruments listed in Section B of the Annex that 
are provided for a third party; 



3. credit institution shall mean a credit institution 
as defined in the first indent of Article 1 of 
Directive 77/780/EEC f 1 ) with the exception of the 
institutions referred to in Article 2 (2) thereof; 



2. investment firm shall mean any legal person the 
regular occupation or business of which is the 
provision of investment services for third parties on 
a professional basis. 

For the purposes of this Directive, Member States 
may include as investment firms undertakings which 
are not legal persons if: 

— their legal status ensures a level of protection for 
third parries’ interests equivalent to that afforded 
by legal persons, and 

they are subject to equivalent prudential 
supervision appropriate to their legal form. 

However, where such natural persons provide 
services involving the holding of third parties’ funds 
or transferable securities, they may be considered as 
investment firms for the purposes of this Directive 
only if, without prejudice to the other requirements 
imposed in this Directive and in Directive 93/6/EEC, 
they comply with the following conditions: 

— the ownership rights of third parties in 
instruments and funds belonging to them mus t 
be safeguarded, especially in the event of the 
insolvency of a firm or of its proprietors, seizure, 
set-off or any other action by creditors of the 
firm or of its proprietors, 

— an investment firm must be subject to rules 
designed to monitor the firm’s solvency and that 
of its proprietors, 

— an investment firm’s annual accounts must be 
audited by one or more persons empowered, 
under national law, to audit accounts, 

— where a firm has only one proprietor, he must 
make provision for the protection of investors in 
the event of the firm’s cessation of business 
following his death, his incapacity or any other 
such event. 



4. transferable securities shall mean: 

shares in companies and other securities 
equivalent to shares in companies, 

— bonds and other forms of securitized debt 
which are negotiable on the capital market and 

— any other securities normally dealt in giving the 
right to acquire any such transferable securities 
by subscription or exchange or giving rise to a 
cash settlement 

excluding instruments of payment; 

5. money-market instruments shall mean those classes 
of instruments which are normally dealt in on the 
money market; 

6. home Member State shall mean: 

(a) where the investment firm is a natural person, 
the Member State in which his head office is 
situated; 

(b) where the investment firm is a legal person, the 
Member State in which its registered office is 
situated or, if under its national law it has no 
registered office, the Member State in which its 
head office is situated; 

(c) in the case of a market, the Member State in 
which the registered office of the body which 
provides trading facilities is situated or, if under 
its national law it has no registered office, the 
Member State in which that body’s head office 
is situated; 



( ! ) Oj No L 322, 17. 12. 1977, p. 30. Directive last amended by 
Directive 89/646/EEC (OJ No L 386, 30. 12. 1989, p. X). • 
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7. host Member State shall mean the Member State in 
which an investment firm has a branch or provides 
services; 

8. branch shall mean a place of business which is a 
pan of an investment firm, which has no legal 
personality and which provides investment services 
for which the investment firm has been autorized; all 
the places of business set up in the same Member 
State by an investment firm with headquarters in 
another Member State shall be regarded as a single 
branch; 

9. competent authorities shall mean the authorities 
which each Member State designates under 
Article 22; 

10. qualifying holding shall mean any direct or indirect 
holding in an investment firm which represents 10% 
or more of the capital or of the voting rights or 
which makes it possible to exercise a significant 
influence over the management of the investment 
firm in which that holding subsists. 

For the purposes of this definition, in the context of 
Articles 4 and 9 and of the other levels of holding 
referred to in Article 9, the voting rights referred 
to in Article 7 of Directive 88/627/EEC f 1 ) shall be 
taken into account; 

11. parent undertaking shall mean a parent undertaking 
as defined in Articles 1 and 2 of Directive 
83/349/EEC ( 2 ); 

12. subsidiary shall mean a subsidiary undertaking as 
defined in Articles 1 and 2 of Directive 83/349/EEC; 
any subsidiary of a subsidiary undertaking shall 
also be regarded as a subsidiary of the parent 
undertaking which is the ultimate parent of those 
undertakings; 

13. regulated market shall mean a market for the 
instruments listed in Section B of the Annex which: 

— appears on the list provided for in Article 16 
drawn up by the Member State which is the 
home Member State as defined in Article 1 

(6) (c), 

— - functions regularly, 

— is characterized by the feet that regulations 
issued or approved by the competent authorities 
define the conditions for the operation of die 
market, the conditions for access to the market 
and, where Directive 79/279/EEC is applicable, 
the conditions governing admission to listing 
imposed in that Directive and, where that 



I 1 ) OJ No L 348, 17. 12. 1988, p. 62. 

(*) OJ No L 193, 18. 7. 1983, p. 1. Directive last amended by 
Directive 90/605/EEC (OJ No L 317, 16. 11. 1990, p. 60). 
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Directive is not applicable, the conditions that 
must be satisfied by a financial instrument before 
it can effectively be dealt in on the market, 

— requires compliance with all the reporting and 
transparency requirements laid down pursuant to 
Articles 20 and 21; 

14. control shall mean control as defined in Article 1 of 
Directive 83/349/EEC. 



Article 2 

1. This Directive shall apply to all investment firms. 
Only paragraph 4 of this Article and Articles 8 (2), 10, 
11, 12, first paragraph, 14 (3) and (4), 15, 19 and 20, 
however, shall apply to credit institutions the 
authorization of which, under Directives 77/780/EEC and 
89/646/EEC, covers one or more of the investment 
services listed in Section A of the Annex to this 
Directive. 

2. This Directive shall not apply to: 

(a) insurance undertakings as defined in Article 1 of 
Directive 73/239/EEC ( 3 ) or Article 1 of Directive 
79/267/EEC ( 4 ) or undertakings carrying on the 
reinsurance and retrocession activities referred to in 
Directive 64/225/EEC ( s ); 

(b) firms which provide investment services exclusively 
for their parent undertakings, for their subsidiaries 
or for other subsidiaries of their parent 
undertakings; 

(c) persons providing an investment service where that 
service is provided in an incidental manner in the 
course of a professional activity and that activity is 
regulated by legal or regulatory provisions or a code 
of ethics governing the profession which do not 
exclude the provision of that service; 

(d) firms that provide investment services consisting 
exclusively in the administration of employee- 
participation schemes; 

(e) firms that provide investment services that consist in 
providing both the services referred to in (b) and 
those referred to in (d); 

(f) the central banks of Member States and other 
national bodies performing similar functions and 
other public bodies charged with or intervening in 
the management of the public debt; 



{■* *) OJ No L 228, 16. 8. 1973, p. 3. Directive last amended by 
Directive 90/619/EEC (OJ No L 330, 29. 11. 1990, p. 50). 
( 4 ) OJ No i, 63, 13. 3. 1979, p. 1 . Directive last amended by 
Directive 90/618/EEC (OJ No L 330, 29. 11. 1990, p. 44).' 
( J ) OJ No 56, 4. 4. 1964, p. 878/64. 
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(k) 



which may not hold clients’ funds or securities 
and which for that reason may not at any time 
place themselves in debit with their clients, and 

which may not provide any investment service 
except the reception and transmission of orders 
in transferable securities and units in collective 
investment undertakings, and 

which in the course of providing that service may 
transmit orders only to 

(i) investment firms authorized in accordance 
with this Directive; 

(ii) credit institutions authorized in accordance 
with Directives 77/780/EEC and 89/646/ 
EEC; 

(iii) branches of investment firms or of credit 
institutions which are authorized in a third 
country and which are subject to and 
comply with prudential rules considered by 
the competent authorities as at least as 
stringent as those laid down in this 
Directive, in Directive 89/646/EEC or in 
Directive 93/6/EEC; 

(iv) collective investment undertakings 
authorized under the law of a Member State 
to market units to the public and to the 
managers of such under taking s; 

(v) investment companies with fixed capital, 
as defined in Article 15 (4) of Directive 
77/91/EEC f 1 ), the securities of which are 
listed or dealt in on a regulated market in a 
Member State; 

— the activities of which are governed at national 
level by rules or by a code of ethics; 

(h) collective investment undertakings whether 
coordinated at Community level or not and the 
depositaries and managers of such undertakings; 

(i) persons whose main business is trading in 
commodities amongst themselves or with producers 
or professional users of such products and who 
provide investment services only for such producers 
and professional users to the extent necessary for 
their main business; 

(j) firms that provide investment services consisting 
exclusively in dealing for their own account on 
financial-futures or options markets or which deal 
for the accounts of other members of those markets 
or make prices for them and which are guaranteed 
by clearing members of the same markets. 
Responsibility for ensuring the performance of 
contracts entered into by such firm* must be 
assumed by clearing members of the same markets; 



(') OJ No L 26, 30. 1 , 1977, p. 1 . Directive last amended by the 
Act of Accession of Spain and Portugal. 



associations set up by Danish pension funds with the 
sole aim of managing the assets of pension funds 
that are members of those associations; 

‘agenti di cambio’ whose activities and functions are 
governed by Italian Royal Decree No 222 0 f 
7 March 1925 and subsequent provisions amending 
it, and who are authorized to carry on their activities 
under Article 19 of Italian Law No 1 of 2 Tanuarv 
1991. J y 



3. No later than 31 December 1998 and at regular 
intervals thereafter the Commission shall report on the 
application of paragraph 2 in conjunction with Section A 
of the Annex and shall, where appropriate, propose 
amendments to the definition of the exclusions and the 
services covered in the light of the operation of this. 
Directive. 

4. The rights conferred by this Directive shall not 
extend to the provision of services as counterparty to the 
State, the central bank or other Member State national 
bodies performing similar functions in the pursuit of the 
monetary, exchange-rate, public-debt and reserves 
management policies of the Member State concerned. 



TITLE II 

Conditions for taking up business 



Article 3 

1. Each Member State shall make access to the 
business of investment firms subject to authorization for 
investment firms of which it is tie home Member State. 
Such authorization shall be granted by the home Member 
Seam’s competent authorities designated in accordance 
with Article 22. The authorization shall specify the 
investment services referred to in Section A of the Annex 
which the undertaking is authorized to provide. The 
authorization may also cover one or more of the 
non-core services referred to in Section C of the Annex. 
Authorization within the meaning of this Directive may 
in no case be granted for services covered only by 
Section C of the Annex. 

2. Each Member State shall require that: 

— any investment firm which is a legal person and 
which, under its national law, has a registered office 
shall have its head office in the same Member State as 
its registered office, 

— any other investment firm shall have its head office in 
the Member State which issued its authorization and 
in which it actually carries on its business. 
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' prejudice to other conditions of general 

application laid down by national law, the competent 
autnorities shall not grant authorization unless: 

— an investment firm has sufficient initial capital in 
accordance with the rules laid down in 
Directive 93/6/EEC having regard to the nature of the 
investment service in question, 

the persons who effectively direct the business of an 
investment firm are of sufficiently good repute and 
are sufficiently experienced. 



1 he direction of a firm’s business must be decided by at 
least two persons meeting the above conditions. Where 
an appropriate arrangement ensures that the same result 
will oe achieved, however, particularly in the cases 
provided for m the last indent of the third subparagraph 
of Article 1 (2), the competent authorities may grant 
authorization to investment firms which are natural 
persons or, taking account of the nature and volume of 
their activities, to investment firms which are legal 
persons where such firms are managed by single natural 

persons m accordance with their articles of association 
and national laws. 

4. Member States shall also require that every 
application for authorization be accompanied by a 
programme of operations setting out inter alia the types 
o business envisaged and the organizational structure of 
the investment firm concerned. 



Article 4 



The competent authorities shall not grant authorization 
to take up the business of investment firms until they 
have been informed of the identities of the shareholders 
or members, whether direct or indirect, natural or legal 
persons, that have qualifying holdings and of the 
amounts of those holdings. 



, . com P eten t authorities shall refuse authorization if 
taking into account the need to ensure the sound and 
prudent management of an investment firm, they are not 

- tlsf ! ed ,/ s t0 the suitabiIit y of the aforementioned 
shareholders or members. 



Article S 

In the case of branches of investmenr firms that have 
registered offices outwith the Community and are 
commencing or carrying on business, the Member States 
shall not apply provisions that result in treatment more 
favourable than that accorded to branches of investment 
hrms that have registered offices in Member States. 



Article 6 



5 , fPPhcant shall be informed within six months of 
the submission of a complete application whether or not 
authorization has been granted. Reasons shall be given 
whenever an authorization Is refused. 

6. An investment firm may commence business as soon 
as authorization has been granted. 

competent authorities may withdraw the 
authorization issued to an investment firm subject to this 
Directive only where that investment firm: 

(a) does not make use of the authorization within 

months, expressly renounces the authorization or 
ceased to provide investment services more than six 
months previously unless the Member State 

concerned has provided for authorization to lapse in 
such cases; y 

(b) has obtained the authorization by making false 
statements or by any other irregular means; 

vc) bo longer fulfils the conditions under which 
authorization was granted; 

(d) no longer complies with Directive 93/6/EEC; 

<e) has seriously and systematically infringed the 
provisions adopted pursuant to Ankles 10 or 11; 



If) falls within any of the cases where national law 
provides for withdrawal. 



The competent authorities of the other Member State 
involved shall be consulted beforehand on the 
authorization of any investment firm which is: 

— a subsidiary of an investment firm or credit institution 
authorized in another Member State, 

a subsidiary of the parent undertaking of an 
investment firm or credit institution authorized in 
another Member State, 

or 

— controlled by the same natural or legal persons as 
control an investment firm or credit institution 
authorized in another Member State. 



TITLE in 



Relations with third countries 



Article 7 



\ co *npettm authorities of the Member States 

shall inform the Commission: 

(a) of the authorization of any firm which is the direct 
or mdirect subsidiary of a parent undertaking 
governed by the law of a third country; 8 
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(b) whenever such a parent undertaking acquires a 
hoiding m a Community investment firm such that 
the latter would become its subsidiary. 

In both cases the Commission shall inform the Council 
until such time as a committee on transferable securities 
£ Set Up , by the Council acting on a proposal from the 



When authorization is granted to any firm which is the 
,rect or indirect subsidiary of a parent undertaking 

tZZl by ut law ° f f third C0un ^ the competent 
authorities shall specify the structure of the group in the 

notification which they address to the Commission. 

2. The Member States shall inform the Commission of 
any general difficulties which their investment firms 
encounter in establishing themselves or providing 
investment services in any third country. 



3. Initially no later than six months before this 
Directive is brought into effect and thereafter periodically 
the Commission shall draw up a report examining the 
treatment accorded to Community investment firms in 
third countries, in the terms referred to in paragraphs 4 
and 5, as regards establishment, the carrying on of 
investment services activities and the acquisition of 
oldings in third-country investment firms. The 
Commission shall submit those reports to the Council 
together with any appropriate proposals. 



, , Whenever it appears to the Commission, either ox 
the basis of the reports provided for in paragraph 3 or or 
the basis of other information, that a third country doe; 
not grant Community investment firms effective marke 
access comparable to that granted by the Community tc 
investment firms from that third country, rfu 
Commission may submit proposals to the Council for at 
appropriate mandate for negotiation with a view tc 
obtaining comparable competitive opportunities foi 
Community investment firms. The Council shall act by a 
qualified majority. 



Whenever it appears to the Commission, either on 
the basis of the reports referred to in paragraph 3 or on 
the basis of other information, that Community 
investment firms in a third country are not granted 
national treatment affording the same competitive 
opportunities as are available to domestic investment 
irms and that the conditions of effective market access 
are not fulfilled, the Commission may initiate 
negotiations in order to remedy the situation. 

In the circumstances described in the first subparagraph it 
may also be decided, at any rime and in addition to the 
initiation of negotiations, in accordance with the 
procedure to be laid down in the Directive by which the 
Council will set up the committee referred to in 
paragraph 1, that the competent authorities of the 
Member States must limit or suspend their decisions 
regarding requests pending or future requests for 
authorization and the acquisition of holdings by direct or 



indirect parent undertakings governed by the law of the 
third country in question. The duration of such measure 
may not exceed three months. 

Before the end of that three-month period and in the 
light of the results of the negotiations the Council mav 

acti f.f °. n a P ro P° sal from the Commission, decide bv a 
qualified majority whether rhe measures shall be 

rnnrmnpd 






r , , , 7 1 uc applied to the 

setting up of subsidiaries by investment firms duly 

authorized m the Community or by their subsidiaries, or 
to the acqursmon of holdings in Community investment 
firms by such firms or subsidiaries. 



6, Whenever it appears to the Commission that one of 
the situations described in paragraphs 4 and 5 obtains 
the Member States shall inform it at its request: 

(a) of any application for the authorization of any firm 

which is the direct or indirect subsidiary of a parent 
undertaking governed by the law of the third country 
m question; y 

(b) whenever they are informed in accordance with 
Article 10 that such a parent undertaking proposes 
to acquire a holding in a Community investment 
firm such that the latter would become its 
subsidiary. 

This obligation to provide information shall lapse 
whenever agreement is reached with the third country 
referred to m paragraph 4 or 5 or when the measures 
referred to in the second and third subparagraphs of 
paragraph 5 cease to apply. 

7 Measures taken under this Article shall comply with 
the Community’s obligations under any international 
agreements, bilateral or multilateral, governing the taking 
up or pursuit of the business of investment firms. 



TITLE IV 

Operating conditions 



Article 8 

1. The competent authorities of the home Member 
States shall require that an investment firm which they 
have authorized comply at all rimes with the conditions 
imposed in Article 3 (3). 



f J he competent authorities of the home Member 
3 it shall require that an investment firm which they 

S;:jvT“Ec mply with the nfa wd <•*» - 
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"^ ie prudential supervision of an investment firm 
shall be the responsibility of the competent authorities of 
the home Member State whether the investment firm 
establishes a branch or provides services in another 
Member State or not, without prejudice to those 
provisions of this Directive which give responsibility to 
the authorities of the host Member State. 



At least once a year they shall also inform the competent 
authorities of the names of shareholders and members 
possessing qualifying holdings and the sizes of such 
holdings as shown, for example, by the information 
received at annual general meetings of shareholders and 
members or as a result of compliance with the regulations 
applicable to companies listed on stock exchanges. 



Article 9 



1. Member States shall require any person who 
proposes to acquire, directly or indirectly, a qualifying 
holding in an investment firm first to inform * the 
competent ‘authorities, telling them of the size of his 
intended holding. Such a person shall likewise inform the 
competent authorities if he proposes to increase his 
qualifying holding so that the proportion of the voting 
rights or of the capital that he holds would reach or 
exceed 20, 33, or 50% or so that the investment firm 
would become his subsidiary. 



Without prejudice to paragraph 2, the competent 
authorities shall have up to three months from the date 
of the notification provided for in the first subparagraph 
to oppose such a plan if, in view of the need to ensure 
sound and prudent management of the investment firm, 
they are not satisfied as to the suitability of the person 
referred to in the first subparagraph. If they do not 
oppose the plan, they may fix a deadline for its 
implementation. 



2. If the acquirer of the holding referred to in 
paragraph 1 is an investment firm authorized in another 
Member State or the parent undertaking of. an investment 
irm authorized in another Member State or a person 
controlling an investment firm authorized in another 
Member State and if, as a result of that acquisition, the 
firm in which the acquirer proposes to acquire a holding 
would become the acquirer’s subsidiary or come under 
his control, the assessment of the acquisition must be the 
subject of the prior consultation provided for in 
Article 6. 



Member States shall require any person who 
proposes to dispose, directly or indirectly, of a qualifying 
holding in an investment firm first to inform the 
competent authorities, telling them of the size of his 
holding. Such a person shall likewise inform the 
competent authorities if he proposes to reduce his 
qualifying holding so that the proportion of the voting 
nghts or of the capital held by him would fall below 20, 
33 or 50 % or so that the investment firm would cease to 
be his subsidiary. 



- On becoming aware of them, investment firms shall 
inform the competent authorities of any acquisitions or 
disposals of holdings in their capital that cause holdings 
to exceed or fall below any of the thresholds referred to 
in paragraphs 1 and 3. 



N Member Mates shall require that, where the 
influence exercised by the persons referred to in 
paragraph 1 is likely to be prejudicial to the sound and 
prudent management of an investment firm the 
competent authorities take appropriate measures to put 
an end to that situation. Such measures may consist, for 
example, in injunctions, sanctions against directors ’and 
those responsible for management or suspension of the 
exercise of the voting rights attaching to the shares held 
by the shareholders or members in question. 



Similar measures shall apply to persons failing to comply 
with the obligation to provide prior information imposed 
in paragraph 1. If a holding is acquired despite the 
opposition of the competent authorities, the Member 
States shall, regardless of any other sanctions to be 
adopted, provide either for exercise of the corresponding 
voting rights to be suspended, for the nullity of the votes 
cast or for the possibility of their annulment. 



Article 10 

Each home Menibsr Slate shall draw up prudential rules 
which investment firms shall observe at all times. In 
particular, such rules shall require that each investment 
firm: 

have sound administrative and accounting procedures, 
control and safeguard arrangements for electronic 
data processing, and adequate internal control 
mechanisms including, in particular, rules for personal 
transactions by its employees, 

— m ake adequate arrangements for instruments 
belonging to investors with a view to safeguarding the 
latter’s ownership rights, especially in the event of the 
investment firm’s instruments for its own account 
except with the investors’ express consent, 

— make adequate arrangements for funds belonging to 
investors with a view to safeguarding the latter’s 
rights and, except in the case of credit institutions, 
preventing the investment firm’s using investors’ funds 
for its own account, 

— arrange for records to be kept of transactions 
executed which shall at least be sufficient to enable 
the home Member State’s authorities to monitor 
compliance with the prudential rules which they are 
responsible for applying; such records shall be 
retained for periods to be laid down by the competent 
authorities. 
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— be structured and organized in such a way as to 
minimize the risk of clients interests being prejudiced 
b> conflicts of interest between the firm and its clients 
or between one of its clients and another. 
Nevertheless, where a branch is set up the 
organizational arrangements may not conflict with the 
rules of conduct laid down by the host Member State 
to cover conflicts of interest. 
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directly by the investor himself or indirectly through an 
investment firm providing the service referred to in 
Section A (1) (a) of the Annex. 



Article 12 



Article 11 



1- Member States shall draw up rules of conduct 
which investment firms shall observe at all times. Such 
rules must implement at least the principles set out in the 
following indents and must be applied in such a way as 
to take account of the professional nature of the person 
for whom the service is provided. The Member States 
shall also apply these rules where appropriate to the 
non-core services listed in Section C of the Annex. These 
principles shall ensure that an investment firm: 



Before doing business with them, a firm shall inform 
investors which compensation fund or equivalent 
protection will apply in respect of the transactions 
envisaged, what cover is offered by whichever system 
applies, or if there is no fund or compensation. 

The Council notes the Commission’s statement to the 
effect that it will submit proposals on the harmonization 
of compensation systems covering transactions by 
investment firms by 31 July 1993 at the latest. The 
Council will act on those proposals within the shortest 
possible time with the aim of bringing the systems 
proposed into effect on the same date as this Directive. 



acts honestly and fairly in conducting its business 
activities in the best interests of its clients and the 
integrity of the market. 



acts with due skill, care and diligence, in the best 
interests of its clients and the integrity of the 
market, 

* has and employs effectively the resources and 
procedures that are necessary for the proper 
performance of its business activities, 

seeks from its clients information regarding their 
financial situations, investment . experience and 
objectives as regards the services requested, 

makes adequate disclosure of relevant material 
information in its dealings with its clients, 

tries to avoid conflicts of interests and, when they 
cannot be avoided, ensures that its clients are fairly 
treated, and 

complies with all regulatory requirements applicable 
to the conduct of its business activities so as to 
promote the best interests of its clients and die 
integrity of the market. 



2. Without prejudice to any decisions to be taken in 
the context of the harmonization of the rules of conduct, 
their implementation and the supervision of compliance 
with them shall remain the responsibility of the Member 
State in which a service is provided. 

3. Where an investment firm executes an order, for die 
purposes of applying the rules referred to in paragraph 1 
the professional nature of the investor shall be assessed 
with res pea to the investor from whom the order 
originates, regardless of whether the order was placed 



Article 13 



This Directive shall not prevent investment firms 
authorized in other Member States from advertising their 
services through all available means of co mm unication in 
their host Member States, subject to any rules governing 
the form and the content of such advertising adopted in 
the interest of the general good. 



TITLE V 

.1. he right of estab l is hm ent and the freedom to provide 

services 



Article 14 

1. Member States shall ensure that investment services 
and the other services listed in Section C of the Annex 
may be provided within their territories in accordance 
with Articles 17, 18 and 19 either by the establishment of 
a branch or under the freedom to provide services by any 
investment firm authorized and supervised by the 
competent authorities of another Member State in 
accordance with this Directive, provided that such 
services are covered by the authorization. 



Tisls Directive shall not affect the powers of host 
Member States in respect of the units of collective 

'ZSTSL m u f dcrtakin gs t0 whi ch Directive 
85/611/EEC (*) does not apply. 



Zi . “ ' p - uirecnve ‘ast amended 

Directive 88/220/EEC (OJ No L 100, 19. 4. 1988, p. 31) 
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2. Member States may not make the establishment of 
a branch or the provision of services referred to in 
paragraph 1 subject to any authorization requirement, to 
any requirement to provide endowment capital or to any 
other measure having equivalent effect. 



persons allowed access thereto. If, by virtue of its legal 
structure or its technical capacity, access to a regulated 
market is limited, the Member State concerned shall 
ensure that its structure and capacity are regularly 
adjusted. 



3. A Member State may require that transactions 
relating to the services referred to in paragraph 1 must, 
where they satisfy all the following criteria, be earned out 
on a regulated market: 

— the investor must be habitually resident or established 
in that Member State, 

the investment firm must carry out such transactions 
through a main establishment, through a branch 
situated in that Member State or under the freedom 
to provide services in that Member State, 

the transaction must involve a instrument dealt in on 
a regulated market in that Member State. 



4. "Where a Member State applies paragraph 3 it shall 
give investors habitually resident or established in that 
Member State the right not to comply with the obligation 
imposed in paragraph 3 and have the transactions 
referred to in paragraph 3 carried out away from a 
regulated market. Member States may make the exercise 
of this right subject to express authorization, taking into 
account investors* differing needs for protection and in 
particular the ability of professional and institutional 
investors to act in their own best interests. It must in any 
case be possible for such authorization to be given in 
conditions that do not jeopardize the prompt execution 
of investors’ orders. 



2. Membership of or access to a regulated market shall 
be conditional on investment firms’ complying with 
capital adequacy requirements and home Member States’ 
supervising such compliance in accordance with Directive 
93/6/EEC. 

Host Member States shall be entided to impose 
additional capital requirements only in respect of matters 
not covered by that Directive. 

Access to a regulated market, admission to membership 
thereof and continued access or membership shall be 
subject to compliance with the rules of the regulated 
market in relation to the constitution and administration 
of the regulated market and to compliance with the rules 
relating to transactions on the market, with the 
professional standards imposed on staff operating on and 
in conjunction with the market, and with the rules and 
procedures for clearing and settlement. The detailed 
arrangements for implementing these rules and 
procedures may be adapted as appropriate, inter alia to 
ensure fulfilment of the ensuing obligations, provided, 
however, that Article 28 is complied with. 

3. In order to meet the obligation imposed in 
paragraph 1, host Member States shall offer the 
investment firms referred to in that paragraph the choice 
of becoming members of or of having access to their 
regulated markets either: 



5. The Commission shall report on the operation of 
paragraphs 3 and 4 not later than 31 December 1998 
ancs shall, if appropriate, propose amendments thereto. 



Article IS 

1. Without prejudice to the exercise of the right of 
establishment or the freedom to provide services referred 
to in Article 14, host Member States shall ensure that 
investment firms which are authorized by the competent 
authorities of their home Member States to provide the 
services referred to in Section A (1) (b) and (2) of the 
Annex can, either directly or indirectly, become members 
of or have access to the regulated markets in their host 
Member States where similar services are provided and 
also become members of or have access to the clearing 
and settlement systems which are provided for the 
members of such regulated markets there. 

Member States shall abolish any national rules or laws or 
rules of regulated markets which limit the number of 



— directly, by setting up branches in the host Member 
States, or 

— indirectly, by setting up subsidiaries in the host 
Member States or by acquiring firms in the host 
Member States that are already members of their 
regulated markets or already have access thereto. 

However, those Member States which, when this 
Directive is adopted, apply laws which do not permit 
credit institutions to become members of or have access 
to regulated markets unless they have specialized 
subsidiaries may continue until 31 December 1996 to 
apply the same obligation in a non-discriminatory way to 
credit institutions from other Member States for purposes 
of access to those regulated markets. 

The Kingdom of Spain, the Hellenic Republic and the 
Portuguese Republic may extend that period until 
31 December 1999. One year before that date the 
Commission shall draw up a report, taking into account 
the experience acquired in applying this Article and shall 
if appropriate, submit a proposal. The Council may, 
acting by qualified majority on the basis of that proposal, 
deride to review those arrangements. 
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4. Subject to paragraphs 1, 2 and 3, where the 
regulated market of the host Member State operates 
without any requirement for a physical presence the 
investment firms -referred to in paragraph 1 may become 
members of or have access to it on the same basis 
without having to be established in the host Member 
State. In order to enable their investment firms to become 
members of or have access to host Member States’ 
regulated markets in accordance with this paragraph 
home Member States shall allow those host Member 
States regulated markets to provide appropriate facilities 
within the home Member States’ territories. 

5. This Article shall not affect the Member States’ 
right to authorize or prohibit the creation of new markets 
within their territories. 

<>. This Article shall have no effect: 

— in the Federal Republic of Germany, on the regulation 
of the activities of Kursmakler, or 

“ Netherlands, on the regulation of the activities 

of hoekmannen. 



Article 16 

For the purposes of -mutual recognition and the 
application of this Directive, it shall be for each Member 
State to draw up a list of the regulated markets for which 
it is the home Member State and which comply with its 
regulations, and to forward that list for information, 
together with the relevant rules of procedures and 
operation of those regulated markets, to the other 
Member States and the Commission. A similar 
communication shall be effected in respect of each change 
to the aforementioned list or rules. The Commission shall 
publish the lists of regulated markets and updates thereto 
in the Official Journal of the European Communities at 
least once a year. 

No later than 31 December 1996 the Commission shall 
report on the information thus received and, where 
appropriate, propose amendments to the definition of 
regulated market for the purposes of this Directive. 



Article 17 

1. In addition to meeting the conditions imposed in 
Article 3, any investment firm wishing to establish a 
branch within the territory of another Member State shall 
notify the competent authorities of its home Member 
State. 

2, Member States shall require every investment firm 
wishing to establish a branch within the territory of 
another Member State to provide the following 
information when effecting the notification provided for 
in paragraph 1: 

(a) the Member State within the territory of which it 
plans to establish a branch; 



(b) a programme of operations setting out inter alia the 
types of business envisaged and the organizational 
structure of the branch; 

(c) the address in the host Member State from which 
documents may be obtained; 

(d) th r e L nai f es of those responsible for the management 
of the branch. 



3. Unless the competent authorities of the home 
Member State have reason to doubt the adequacy of the 
administrative structure or the financial situation of an 
investment firm, taking into account the activities 
envisaged, they shall, within three months of receiving all 
the information referred to in paragraph 2, communicate 
that information to the competent authorities of the host 
Member State and shall inform the investment firm 
concerned accordingly. 

They shall also communicate details of any compensation 
scheme intended to protect the branch^ investors. 

Where the competent authorities of the home Member 
State refuse to communicate the information referred to 
in paragraph 2 to the competent authorities of the host 
Member State, they shall give reasons for their refusal to 
the investment firm concerned within three months of 
receiving all the information. That refusal or failure to 
reply shall be subject to the right to apply to the courts in 
the home Member States. 

4. Before the branch of an investment firm commences 
business the competent authorities of the host Member 
State shall, within two months of receiving the 
information referred to in paragraph 3, prepare for the 
supervision of the investment firm in accordance with 
Aracle 19 and, if necessary, indicate the conditions, 
including the rules of conduct, under which, in the 
interest of the general good, that business must be carried 
on in the host Member State. 

5. On receipt of a communication from the competent 
authorities of the host Member State or on the expiry of 
the period provided for in paragraph 4 without receipt of 
any communication from those authorities, the branch 
may be established and commence business. 

6. In the event of a change in any of the particulars 
communicated in accordance with paragraph 2 (b), (c) or 

(d), an investment firm shall give written norice of that 
change to the competent authorities of the home and host 
Member States at least one month before implementing 
the change so that the competent authorities of the home 
Member State may take a decision on the c han ge under 
paragraph 3 and the competent authorities of the host 
Member State may do so under paragraph 4. 

In the event of a change in the particulars 
communicated in accordance with the second 
subparagraph of paragraph 3, the authorities of the home 
Member State shall inform the authorities of the host 
Member State accordingly. 
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Article 18 

L u- Al 7 mvcstmem firm wishing to carry on business 
withm the territory of another Member State for the first 
time under the freedom to provide services shall 
communicate the following information to the competent 
authorities of its home Member State: 

the Member State in which it intends to operate, 

a programme of operations stating in particular the 
investment service or services which it intends to 
provide. 

2. The competent authorities of the home Member 
State shall, within one month of receiving the 
information referred to in paragraph 1, forward it to the 
competent authorities of the host Member State. The 
investment firm may then start to provide the investment 
service or services in question in the host Member State. 



Host Member States may require investment firms 
carrying on business within their territories under the 
freedom to provide services to provide the information 
necessary for the monitoring of their compliance with the 
standards set by the host Member State that apply to 
them, although those requirements may not be more 
stringent than those which the same Member State 
imposes on established firms for the monitoring of their 
compliance with the same standards. 



3. Where the competent authorities of a- host Member 
State ascertain that an investment firm that has a branch 
or provides services within its territory is in breach of the 
legal or regulatory provisions adopted in that State 
pursuant to those provisions of this Directive which 
confer powers on the host Member State’s competent 
authorities, those authorities shall require the investment 
firm concerned to put an end to its irregular situation. 



here appropriate, the competent authorities of the host 
Member State shall, on receipt of the information 
referred to in paragraph 1, indicate to the investment 
firm the conditions, including the rules of conduct, with 
which, in the interest of the general good, the providers 
of the investment services in question must comply in the 
host Member State. 

3. Should the content of the information 
communicated in accordance with the second indent of 
paragraph 1 be amended, the investment firm shall give 
notice of the amendment in writing to the competent 
authorities of the home Member State and of the host 
Member State before implementing the change, so t h at 
the competent authorities of the host Member State may, 
if necessary, inform the firm of any change or addition to 
be made to the information communicated under 
paragraph 2. 



Article 19 

1. Host Member States may, for statistical purposes, 
require all investment firms with branches within their 
territories to report periodically on their activities in 
those host Member States to the competent authorities of 
those host Member States. 

In discharging their responsibilities in the conduct of 
monetary policy, without prejudice to the measures 
necessary for the strengthening of the European 
Monetary System, host Member States may within their 
territories require all branches of investment firms 
originating in other Member States to provide the 
particulars as national investment firms for that 
purpose. 

2. In discharging their responsibilities under this 
Directive, host Member States may require branches of 
investment firms to provide the same particulars as 

national firms for that purpose. 



4. If the investment firm concerned fails to take the 
necessary steps, the competent authorities of the host 
Member State shall inform the competent authorities of 
the home Member State accordingly. The latter shall at 
the earliest opportunity, take all appropriate measures to 
ensure that the investment firm concerned puts an end to 
ita irregular situation. The nature of those measures shall 
be communicated to the competent authorities of the 
host Member State. 



5. If, despite the measures taken by the home Member 
State or because such measures prove inadequate or arc 
not available in the State in question, the investment firm 
persists in violating the legal or regulatory provisions 
referred to in paragraph 2 in force in the host Member 
State, the latter may, after informing the competent 
authorities of the home Member State, take appropriate 
measures to prevent or to penalize further irregularities 
and, in so far as necessary, to prevent that investment 
firm from initiating any further transactions within its 
terntory. The Member States shall ensure that within 
their territories it is possible to serve the legal documents 
necessary for those measures on investment firms. 



6. The foregoing provisions shall not affect the powers 
of host Member States to take appropriate measures to 
prevent or to penalize irregularities committed within 
their territories which are contrary to the rules of 
conduct introduced pursuant to Article 11 as well as to 
other legal or regulatory provisions adopted in the 
interest of the general good. This shall include the 
possibility of preventing offending investment firms from 
initiating any further transactions within th ei r 
territories. 



7. Any measure adopted pursuant to paragraphs 4, 5 
or 6 involving penalties or restrictions on the activities of 
an investment firm must be properly justified and 
communicated to the investment firm concerned. Every 
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such measure shall be subject to the right to apply to the 
courts in the Member State which adopted it. 



8. Before following the procedure laid down in 
paragraphs 3, 4 or 5 the competent authorities of the 
host Member State may, in emergencies, take any 
precautionary measures necessary to protect the interests 
of investors ano others for whom services are provided. 
The Commission and the competent authorities of the 
other Member States concerned must be informed of such 
measures at the earliest opportunity. 



After consulting the competent authorities of the Member 
States concerned, the Commission may decide that the 
Member State in question must amend or abolish those 
measures. 



In the event of the withdrawal of authorization, the 
competent authorities of the host Member State shall be 
informed and shall take appropriate measures to prevent 
the investment firm concerned from initiating any further 
transactions within its territory and to safeguard 
investors interests. Every two years the Commission shall 
submit a report on such cases to the committee set up at 
a later stage in the securities field. 

1 0. The Member States shall inform the Commission 
of the number and type of cases in which there have been 
refusals pursuant to Article 17 or measures have been 
taken in accordance with paragraph 5. Every two years 
the Commission shall submit a report on such cases to 
the committee set up at a later date in the securities 
field. 



Article 20 



1. In order to ensure that the authorities responsible 
for the markets and for supervision have access to the 
information necessary for the performance of their duties, 
home Member States shall at least require: 

(a) without prejudice to steps taken in implementation 
of Article 10, that investment firms keep at the 
disposal of the authorities for at least five years the 
relevant data on transactions relating to the services 
referred. to in Article 14 (1) which they have carried 
out in instruments dealt in on a regulated market, 
whether such transactions were carried out on a 
regulated market or not; 

(b) that investment firms report to competent authorities 
in their home Member States all the transactions 
referred to in (a) where those transactions cover: 

— shares or other instruments giving access to 
capital, 

— bonds and other forms of securitized debt. 



— standardized forward contracts relating to shares 
or 

— standardized options on shares. 

Such reports must be made available to the relevant 
authority at the earliest opportunity. The time limit shall 
be fixed by that authority. It may be extended to the end 
of the following working day where operational or 
practical reasons so dictate but in no circumstances may 
it exceed that limit. J 



Such reports must, in particular, include details of the 
names and numbers of the instruments bought or sold 
the dates and times of the transactions, the transaction 
prices and means of identifying the investment firms 
concerned. 

Home Member States may provide that the obligation 
imposed in (b) shall, in the case of bonds and other forms 
of securitized debt, apply only to aggregated transactions 
in the same instrument. 

Where an investment firm carries out a transaction 
on a regulated market in its host Member State, the home 
Member State may waive its own requirements as regards 
reporting if the investment firm is subject to equivalent 
requirements to report the transaction in question to the 
authorities in charge of that market. 

3. Member States shall provide that the report referred 
to in paragraph 1 (b) shall be made either by the 
investment firm itself or by a trade-matching system, or 
through stock-exchange authorities or those of another 
regulated market. 

4. Member States shall ensure that the information 
available in accordance with this Article is also available 
for the proper application of Article 23. 

5. Each Member. State may, in a non-discriminatory 
manner, adopt or maintain provisions more stringent in 
the field governed by this Article with regard to substance 
and form in respect of the conservation and reporting of 
data relating to transactions: 

— carried out on a regulated market of which it is the 
home Member State or 

— carried out by investment firms of which it is the 
home Member State. 



Article 21 

1. In order to enable investors to assess at any time 
the terms of a transaction they are considering and to 
verify afterwards the conditions in which it has been 
carried out, each competent authority shall, for each of 
the regulated markets which it has entered on the list 
provided for in Article 16, take measures to provide 
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investors with the information referred to in paragraph 2. 
In accordance with the requirements imposed in 
paragraph 2, the competent authorities shall determine 
the form in which and the precise time within which the 
information is to be provided, as well as the means by 
which it is to be made available, having regard to the 
nature, size and needs of the market concerned and of 
the investors operating on that market. 



2. The competent authorities shall require for each 
instrument at least: 



(a) publication at the start of each day’s trading on the 
market of the weighted average price, the highest 
and the lowest prices and the volume dealt in on the 
regulated market in question for the whole of the 
preceding day’s trading; 



3. In the field governed by this Article each Member 
.State may adopt or maintain more stringent provisions or 
additional provisions with regard to the substance and 
form in which information must be made available to 
investors concerning transactions carried out on regulated 
markets of which it is the home Member State, provided 
that those provisions apply regardless of the Member 
State in which the issuer of the financial instrument is 
located or of the Member State on the regulated market 
of which the instrument was listed for the first time. 

4 L , The Commission shall report on the application of 
this Article no later than 31 December 1997; the Council 
may, on a proposal from the Commission, decide by a 
qualified majority to amend this Article. 



(b) in addition, for continuous order-driven and 
quote-driven markets, publication: 

at the end of each hour’s trading on the market, 
of the weighted average price and the volume 
dealt in on the regulated market in question for a 
six-hour trading period ending so as to leave two 
hours trading on the market before publication, 
and 

— every 20 minutes, of the weighted average price 
and the highest and lowest prices on the 
regulated market in question for a two-hour 
trading period ending so as to leave one hour’s 
trading on the market before publication. 



Where investors have prior access to information on the 
prices and quantities for which transactions may be 
undertaken: 



TITLE VI 

Authorities responsible for authorization 
and supervision 



Article 22 

i. Member States shall designate the competent 
authorities which are to carry out the duties provided for 
in this Directive. They shall inform the Commission 
thereof, indicating any division of those duties. 

2- The authorities referred to in paragraph 1 must be 
either public authorities, bodies recognized by national 
law or bodies recognized by public authorities expressly 
empowered for that purpose by national law. 

3. The authorities concerned must have all the powers 
necessary for the performance of their functions. 



(i) such information shall be available at all times 
during market trading hours; 

(ii) the terms announced for a given price and quantity 
shall be terms on which it is possible for an investor 
to carry out such a transaction. 



The competent authorities may delay or suspend 
publication where that proves to be justified by 
exceptional market conditions or, in the case of email 
markets, to preserve the anonymity of firmc and 
investors. The competent authorities may apply special 
provisions in the case of exceptional transactions that are 
very large in scale compared with average i raneafti^ns in 
the security in question on that market and in the of 
highly illiquid securities defined by means of objective 
criteria and made public. The competent authorities may 
also apply more flexible provisions, particularly as 
regards publication deadlines, for transactions concerning 
bonds and other forms of securitized debt. 
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Article 23 

1 . Where there are two or more competent authorities 
in the same Member State, they shall collaborate closely 
in supervising the activities of investment firms operating 
in that Member State. 

2. Member States shall ensure that such collaboration 
takes place between such competent authorities and the 
public authorities responsible for the supervision of 
financial markets, credit and other financial institutions 
and insurance undertakings, as regards the entities which 
those authorities supervise. 

3* Where, through the provision of services or by the 
establishment of branches, an investment firm operates in 
one or more Member States other than its home Member 
State the competent authorities of all the Member States 
concerned shall collaborate closely in order more 
effectively to discharge their respective responsibilities in 
the area covered by this Directive. 
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They shall supply one another on request with all the 
information concerning the management and ownership 
Of such investment firms that is likely to facilitate their 
supervision and all information likely to facilitate the 
monitoring of such firms. In particular, the authorities of 
the home Member State shall cooperate to ensure that 
the authorities of the host Member State collect the 
particulars referred to in Article 19 (2). 

In so far as it is necessary for the purpose of exercising 
them powers of supervision, the competent authorities of 
the home Member State shall be informed by the 
competent authorities of the host Member State of any 
measures taken by the host Member State pursuant to 
Article 19 (6) which involve penalties imposed on an 

investment firm or restrictions on an investment firm’s 
activities. 



Nevertheless, where an investment firm has been declared 
bankrupt or is being compulsorily wound up, confidential 
information which does not concern third partie- 
involved in attempts to rescue that investment firm may 
be divulged in civil or commercial proceedings. 

2. Paragraph 1 shall not prevent the competent 
authorities of different Member States from exchanging 
information in accordance with this Directive or other 
Directives applicable to investment firms. Thar 
information shall be subject to the conditions of 
professional secrecy imposed in paragraph 1. 

3. Member States may conclude cooperation 
agreements providing for exchanges of information with 
the competent authorities of third countries only if the 
information disclosed is covered by guarantees of 
professional secrecy at least equivalent to those provided 
for in this Article. 



Article 24 



1- Each host Member State shall ensure that, where an 
investment firm authorized in another Member State 
carries on business within its territory through a branch, 
me competent authorities of the home Member State 
may, after informing the competent authorities of the 
host Member State, themselves or through the 
intermediary of persons they instruct for the purpose 
carry out on-the-spot verification of the information 
referred to m Article 23 (3). 



2. The competent authorities of the home Member 
State may also ask the competent authorities of the host 
Member State to have such verification carried out. 
Authorities which receive such requests must, within the 
framework of their powers, act upon them by carrying 
out the verifications themselves, by allowing the 
authorities who have requested them to carry them out 
oi by allowing auditors or experts to do so. 



4. Competent authorities receiving confidential 
information under paragraph 1 or 2 may use it only in 
the course of their duties: 



to check that the conditions governing the taking up 
of the business of investment firms are met and to 
facilitate the monitoring, on a non-consolidated or 
consolidated basis, of the conduct of that business 
especially with regard to the capital adequacy^ 
requirements imposed in Directive 93/6/EEC 
administrative and accounting procedures and 
internal-control mechanisms, 

— to impose sanctions, 

in administrative appeals against decisions by the 
competent authorities, or 

in court proceedings initiated under Article 26. 



3. This Article shall not affect the right of the 
competent authorities of a host Member State, in 
discharging their responsibilities under this Directive, to 
carry out on-the-spot verifications of branches established 
within their territory. 



. Paragraphs 1 and 4 shall not preclude the exchange 
of information: 

(a) within a Member State, where there are two or more 
competent authorities, or 



Article 25 



1. Member States shall provide that all persons who 
work or who have worked for the competent authorities, 
as well as auditors and experts instructed by the 
competent authorities, shall be bound by the obligation 
of professional secrecy. Accordingly no confidential 
information which they may receive in the course of their 
duties may be divulged to any person or authority 
whatsoever, save in summary or aggregate form such that 
individual investment firms cannot be identified, without 
prejudice to cases covered by criminal law. 



(b) within a Member State or between Member States, 

between competent authorities and * 

~~ authorities responsible for the supervision of 
credit institutions, other financial organizations 
and insurance undertakings and the authorities 
responsible for the supervision of financial 
markets, 

— bodies responsible for the liquidation and 
bankruptcy of investment firms and other similar 
procedures and 

— persons responsible for carrying out statutory 
audits of the accounts of investment firms and 
other financial institutions, 
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in the performance of their supervisory functions, or 
the disclosure to bodies which administer 
compensation schemes of information necessary for 
the performance of their functions. Such information 
shall be subject to the conditions of professional 
secrecy imposed in paragraph 1. 



o. This Article shall not prevent a competent authority 
from disclosing to those central banks which do not 
supervise credit institutions or investment firms 
individually such information as they may need to act as 
monetary authorities. Information received in this context 
shall be subject to the conditions of professional secrecy 
imposed in paragraph 1. 



7. ^ This Article shall not prevent the competent 
authorities from communicating the information referred 
to in paragraphs 1 to 4 to a clearing house or other 
similar body recognized under national law for the 
provision of clearing or settlement services for one of 
their Member State’s markets if they consider that it is 
necessary to communicate the information in order to 
ensure the proper functioning of those bodies in relation 
to defaults or potential defaults by market participants. 
The information received shall be subject to the 
conditions of professional secrecy imposed in 
paragraph 1. The Member States shall, however, ensure 
that information received under paragraph 2 may not be 
disclosed in the circumstances referred to in this 
paragraph without the express consent of the competent 
authorities which disclosed it. 



8. In addition, notwithstanding the provisions referred 
to in paragraphs 1 and 4, Member States may, by virtue 
of provisions laid down by law, authorize the disclosure 
of certain information to other departments of their 
central government administrations responsible for 
legislation on the supervision of credit institutions, 
financial institutions, investment firms and insurance 
undertakings and to inspectors instructed by those 
departments. 



the laws on prudential supervision, on the organization 
operation and conduct of commercial companies and on 
the regulation of financial markets, that Member State 
may continue to authorize the forwarding of such 
information pending coordination of all the provisions 
governing the exchange of information between 
authorities for the entire financial sector but not in any 
case after 1 July 1996. 



Member States shall, however, ensure that, where 
information comes from another Member State’ it may 
not be disclosed in the circumstances referred to in the 
first subparagraph without the express consent of the 
competent authorities which disclosed it and it may be 
used only for the purposes for which those authorities 
gave their agreement. 

The Council shall effect the coordination referred to in 
the first subparagraph on the basis of a Commission 
proposal. The Council notes the Commission’s statement 
to the effect that it will submit proposals by 31 July 1993 
at the latest. The Council will act on those proposals 
within the shortest possible time with the intention of 
bringing the rules proposed into effect on the same date 
as this Directive. 



Article 26 

Member States shall ensure that decisions taken in 
respect of an investment firm under laws, regulations and 
administrative provisions adopted in accordance with this 
Directive are subject to the right to apply to the courts; 
the same shall apply where no decision is taken within 
six months of its submission in respect of an application 
for authorization which provides all the information 
required under the provisions in force. 



Article 27 



Such disclosures may, however, be made only where 
necessary for reasons of prudential control. 



Member States shall, however, provide that information 
received under paragraphs 2 and 5 and that obtained by 
means of the on-the-spot verifications referred to in 
Article 24 may never be disclosed in the cases referred to 
in this paragraph except with the express consent of the 
competent authorities which disclosed the information or 
of the competent authorities of the Member State in 
which the on-the-spot verification was carried out. 



9. If, at the time of the adoption of this Directive, a 
Member State provides for the exchange of information 
between authorities in order to check compliance with 



Without prejudice to the procedures for the withdrawal 
of authorization or to the provisions of criminal law. 
Member States shall provide that their respective 
competent authorities may, with regard to investment 
firms or those who effectively control the business of 
such firms that infringe laws, regulations or 
administrative provisions concerning the supervision or 
carrying on of their activities, adopt or impose in respect 
of them measures or penalties aimed specifically at ending 
observed breaches or the causes of such breaches. 



Article 28 



Member States shall ensure that this Directive is 
implemented without discrimination. 
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TITLE VII 
Final provisions 



Only the grant of such authorization shall enable such 
firms to qualify under the provisions of this Directive on 
the right of establishment and the freedom to provide 
services. 



Article 29 

Pending the adoption of a further Directive laying down 
provisions adapting this Directive to technical progress in 
the areas specified below, the Council shall, in 
accordance with Decision 87/373/EEC ( ! ),20acting by a 
qualified majority on a proposal from the Commission, 
adopt any adaptations which may be necessary, as 
follows: 

expansion of the list in Section C of the Annex, 

adaptation of the terminology of the lists in the 
Annex to take account of developments on financial 
markets, 

the areas in which the competent authorities must 
exchange information as listed in Article 23; 

clarification of the definitions in order to ensure 
uniform application of this Directive in the 
Community, 

clarification of the definitions in order to take 
account in the implementation of this Directive of 
developments on financial markets, 

*^^ nmen t of terminology and the framing of 
definitions in accordance with subsequent measures 
on investment firms and related matters, 

— the other tasks provided for in Article 7 (5). 



Article 30 

1. Investment firms already authorized in their home 
Member States to provide investment services before 
31 December 1995 shall be deemed to be so authorized 
for the purpose of this Directive, if the laws of those 
Member States provide that to take up such activities 
they must comply with conditions equivalent to those 
imposed in Articles 3 (3) and 4. 

2. Investment firms which are already carrying on 
business on 31 December 1995 and are not included 
among those referred to in paragraph 1 may continue 
their activities profid ed that, no later than 31 December 
1996 and pursuant to the provisions of their home 
Member States, they obtain authorization to continue 
such activities in accordance with die provisions adopted 
in implementation of this Directive. 



3. Where before the date of the adoption of this 

Directive investment firms have commenced business in 
other Member States either through branches or under 
the freedom to provide services, the authorities of each 
home Member Stare shall, between 1 J u J y and 

31 December 1995, communicate, for the purposes of 
Articles 17 (1) and (2) and 18, to the authorities of each 
of the other Member States concerned the list of firms 
that comply with this Directive and operate in those 
States, indicating the business carried on. 

4. Natural persons authorized in a Member State on 

the date of the adoption of this Directive to offer 
investment services shall be deemed to be authorized 
under this Directive, provided that they fulfil the 
requirements imposed in Article 1 (2), second 

subparagraph, second indent, and third subparagraph, all 
four indents. * 



Article 31 

No later than 1 July 1995 Member States shall adopt the 
laws, regulations and administrative provisions necessary 
for them to comply with this Directive. 

These provisions shall enter into force no later than 
31 December 1995. The Member States shall forthwith 
inform the Commission thereof. 

When Member States adopt the provisions referred to in 
the first paragraph they shall include a reference to this 
Directive or accompany them with such a reference on 
the occasion of their official publication. The manner in 
which such references are to be made shall be laid down 
by the Member States. 



Article 32 

This Directive is addressed to the Member States. 



Done at Brussels, 10 May 1993. 



For the Council 
The President 
N. HELVEG PETERSEN 



(’) OJ No L 197, 18. 7. 1987, p. 33. 
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ANNEX 



SECTION A 
Services 



'■ ,al btha,f ° ( — ■ ■» - 0 „ t or „ f Ih= 



(o! Execution o! such orders other than for own account. 

2. Dealing in any of the instruments listed in Section B for own account. 

3. Managing portfolios of investments in accordance with mandate „ tv *n ... 

clieni-by-dienr ba» where mch portfolio. 



4 ' SS™"* “ reSt ' eC ' ° f ° f “ y of Ae instruments listed in Section B andfor the piecing of such 



SECTION B 
Instruments 



1- (a) Transferable securities. 

(b) Units in collective investment undertakings. 

2. Money-market instruments. 

3. Financial-futures contracts, including equivalent cash-settled instruments. 

4. Forward interest-rate agreements (FRAs). 

5. Interest-rate, currency and equity swaps. 



6 ' fqZremcL^iS “ ,«*■ °< *e Annex, including 

interest rates. ^ CaKg0ry lndudes ln P«ticular options on currency and on 



SECTION C 
Non-core services 



1. Safekeeping and administeadon in relation to one or mote of the instrument, feed in Section B. 

2. Safe custody services. 



instruments listed in ^ecrioiT B^whTr/^hc °hrm m *° f®*"***^ 00 in one or more of the 

transaction. ' Ae flrm *»«“* ** "edit or loan is involved in the 



service relating to mergers anTthe ^ ““““ ” d advi " and 



5. Services related to underwriting. 

6. investment advke concerning one or mote of the instruments teed in Section B. 

7. Foreign-exchange service where these are connerr#>H • - , . 

connected with the provision of investment services. 
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CORRIGENDA 

Corrigendum to Council Directive 93/22/EEC of 10 May 1993 on investment services in the 

securities field 

(Official Journal of the European Communities No L 141 of 11 June 1993) 

On page 36 in Article 10, second indent : 

for; '... investment firm’s instruments for its own account . . 

read; ... investment firm’s insolvency, and to preventing the investment firm’s using investors’ 
instruments for its own account . . 
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CORRIGENDA 



Corrigendum to Council Directive 93/22/EEC of 10 M.y 1993 on investment services in the 

securities field 

(Official Journal of the European Communities No L 14 1 of ;/ j um 1993) 



On page 46 in the Annex, section A. point 3, first line 

for: ‘Managing portfolios of investments in accordance with 

discriminatory, . . 

read ; Managing portfolios of investments in accordance with 
discretionary, . . 



mandates given by investors on 



mandates given by investors on 



a 



a 
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II 

(Acts whose publication is not obligatory ) 



COUNCIL 



COUNCIL DIRECTIVE 93/6/EEC 
of 15 March 1993 

on the capital adequacy of investments firms and credit institutions 



THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Economic Community, and in particular the first and 
third sentences of Article 57 (2) thereof, 

Having regard to the proposal from the Commission (*), 

In cooperation with the European Parliament ( 2 ), 

Having regard to the opinion of the Economic and Social 
Committee ( 3 ), 



Whereas the main objective of Council Directive 
93/22/EEC of 10 May 1993 on investment services in the 
securities field {*) is to allow investment firms authorized 
by the competent authorities of their home Member 
States and supervised by the same authorities to establish 
branches and provide services freely in other Member 
States; whereas that Directive accordingly provides for 
the coordination of the rules governing the authorization 
and pursuit of the business of investment fir ms; 

Whereas that Directive does not, however, establish 
common standards for the own funds of investment firms 
nor indeed does it establish the amounts of the initial 
capital of such firms; whereas it does not establish a 
common framework for monitoring the risks incurred by 
the same firms; whereas it refers, in several of its 



(') OJ No C 152, 21. 6. 1990, p. 6; and 
OJ No C 50, 25. 2 1992, p. 5. 

( J ) OJ No C 326, 16. 12. 1991, p. 89; and 
OJ No C 337, 21. 12. 1992, p. 114. - 
( J ) OJ No C 69, 18. 3. 1991, p. 1. 

H See page 27 of this Official Journal. 



provisions, to another Community initiative, the objective 
of which would be precisely to adopt coordinated 
measures in those fields; 

Whereas the approach that has been adopted is to effect 
only the essential harmonization that is necessary 
and. sufficient to secure the mutual recognition of 
authorization and of prudential supervision systems; 
whereas the adoption of measures to coordinate the 
definition of the own funds of investment firms, the 
establishment of the amounts of their initial capital 
and the establishment of a common framework for 
monitoring the risks incurred by investment firms are 
essential aspects of the harmonization necessary for the 
achievement of mutual recognition within the framework 
of the internal financial market; 



Whereas it is appropriate to establish different amounts 
of initial capital depending on the range of activities that 
investment firms are authorized to undertake; 



Whereas existing investment firms should be permitted, 
under certain conditions, to continue their business even 
if they do not comply with the minimum amount of 
initial capital fixed for new firms; 



Whereas the Member States may also establish rules 
stricter than those provided for in this Directive; 

Whereas this Directive forms part of the wider 
international effort to bring about approximation of the 
rules in force regarding the supervision of investment 
firms and credit institutions (hereinafter referred to 
collectively as ‘institutions’); 

Whereas common basic standards for the own funds of 
institutions are a key feature in an internal market in the 
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investment services sector, since own funds serve to 
ensure the continuity of institutions and to protect 
investors; 

Whereas in a common financial market, institutions, 
whether they are investment firms or credit institutions, 
engage in direct competition with one another; 



Whereas Council Directive 92/121/EEC of 21 December 
1992 on the monitoring and control of large exposures of 
credit institutions ( 2 ) is not aimed at establishing common 
rules for monitoring large exposures in activities which 
are principally subject to market risks; whereas that 
Directive makes reference to another Community 
initiative intended to adopt the requisite coordination of 
methods in that field; 



Whereas it is therefore desirable to achieve equality in the 
treatment of credit institutions and investment firms; 

Whereas, as regards credit institutions, common 
standards are already established for the supervision 
and monitoring of credit risks in Council Directive 
89/647/EEC of 18 December 1989 on a solvency ratio 
for credit institutions ( ! ); 

Whereas it is necessary to develop common standards for 
market risks incurred by credit institutions and provide a 
complementary framework for the supervision of the 
risks incurred by institutions, in particular market risks, 
and more especially position risks, counterparty/ 
settlement risks and foreign-exchange risks; 

Whereas it is necessary to introduce the concept of a 
‘trading book’ comprising positions in securities and 
other financial instruments which are held for trading 
purposes and are subject mainly to market risks and 
exposures relating to certain financial services provided 
to customers; 

Whereas it is desirable that institutions with negligible 
trading-book business, in both absolute and relative 
terms, should be able to apply Directive 89/647/EEC, 
rather than the requirements imposed in Annexes I and II 
to this Directive; 

Whereas it is important that monitoring of 
settlement/delivery risks should take account of the 
existence of systems offering adequate protection that 
reduces that risk; 

Whereas, in any case, institutions must comply with this 
Directive as regards the coverage of the foreign-exchange 
risks on their overall business; whereas lower capital 
requirements should be imposed for positions in closely 
correlated currencies, whether statistically confirmed or 
arising out of binding intergovernmental agreements, 
with a view in particular to the creation of the European 
Monetary Union; 

Whereas the existence, in all institutions, of internal 
systems for monitoring and controlling interest-rate risks 
on all of their business is a particularly important way 
of minimizing such risks; whereas, consequently, such 
systems must be subject to overview by the competent 
authorities; 



Whereas it is necessary to adopt common rules for the 
monitoring and control of large exposures incurred by 
investment firms; 

Whereas the own funds of credit institutions have 
already been defined in Council Directive 89/299/EEC 
of 17 April 1989 on the own funds of credit 
institutions ( 3 ); 

Whereas the basis for the definition of the own funds of 
institutions should be that definition; 

Whereas, however, there are reasons why for the 
purposes of this Directive the definition of the own funds 
of institutions may differ from that in the aforementioned 
Directive in order to take account of the particular 
characteristics of the activities carried on by those 
institutions which mainly involve market risks; 

Whereas Council Directive 92/30/EEC of 6 April 1992 on 
the supervision of credit institutions on a consolidated 
basis ( 4 ) states the principle of consolidation; whereas it 
does not establish common rules for the consolidation of 
financial institutions which are involved in activities 
principally subject to market risks; whereas that Directive 
makes reference to another Community initiative 
intended to adopt coordinated measures in that field; 

Whereas Directive 92/30/EEC does not apply to groups 
which include one or more investment firms but no credit 
institutions; whereas it was, however, felt desirable to 
provide a common framework for the introduction of the 
supervision of investment firms on a consolidated basis; 

Whereas technical adaptations to the detailed rules laid 
down in this Directive may from time to time be 
necessary to take account of new developments in the 
investment services field; whereas the Commission will 
accordingly propose such adaptations as are necessary; 

Whereas the Council should, at a later stage, adopt 
provision for the adaptation of this Directive to technical 
progress in accordance with Council Decision 
87/373/EEC of 13 July 1987 laying down the procedures 



( 2 ) OJ No L 29, 5. 2. 1993, p. 1. 

( 5 ) OJ No L 124, 5. 5. 1989, p. -16. Directive as last amended by 
Directive 92/30/EEC (OJ No L 110, 24. 9. 1992, p. 52). 

( 4 ) OJ No L 110, 28. 4. 1992, p. 52. 



( ! ) OJ No L 386, 30. 12. 1989, p. 14. Directive as amended by 
Directive 92/30/EEC (OJ No L 110, 28. 4. 1992, p. 52). 
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for the exercise of implementing powers conferred on the 
Commission ( J ); whereas meanwhile the Council itself, on 
a proposal from the Commission, should carry out such 
adaptations; 

Whereas provision should be made for the review of this 
Directive within three years of the date of its application 
in the light of experience, developments on financial 
markets and work in international fora of regulatory 
authorities; whereas that review should also include the 
possible review of the list of areas that may be subject to 
technical adjustment; 

Whereas this Directive and Directive 93/22/EEC on 
investment services in the securities field are so closely 
interrelated that their entry into force on different dates 
could lead to the distortion of competition, 



HAS ADOPTED THIS DIRECTIVE: 



Article 1 



— firms which only receive and transmit orders 
from investors without holding money or 
securities belonging to their clients and which for 
that reason may not at any time place themselves 
in debit with their clients; 



3. institutions shall mean credit institutions and 
investment firms; 



4. recognized third-country investment firms shall 
mean firms which, if they were established within 
the Community, would be covered by the definition 
ot investment firm in 2, which are authorized in a 
third country and which are subject to and comply 
with prudential rules considered by the competent 
authorities as at least as stringent as those laid down 
in this Directive; 



5. financial instruments shall mean the instruments 
listed in Section B of the Annex to Directive 
93/22/EEC; 



1. Member States shall apply the requirements of this 
Directive to investment firms and credit institutions as 
defined in Article 2. 

2. A Member State may impose additional or more 
stringent requirements on the investment firms and credit 
institutions that it has authorized. 



DEFINITIONS 
Article 2 

For the purposes of this Directive: 

1. credit institutions shall mean all institutions that 
satisfy the definition in the first indent of Article 1 
of the First Council Directive (77/780/EEC) of 
12 December 1977 on the coordination of laws, 
regulations and administrative provisions relating to 
the taking up and pursuit of the business of credit 
institutions ( 2 ) which are subject to the requirements 
imposed by Directive 89/647/EEC; 

2. investment firms shall mean all institutions that 
satisfy the definition in point 2 of Article 1 of 
Directive 93/22/EEC, which are subject to the 
requirements imposed by the same Directive, 
excluding: 

— credit institutions, 

— local firms as defined in 20, and 



(') OJ No L 197, 18. 7. 1987, p. 33. . 

( 2 ) OJ No L 322, 17. 12. 1977, p. 30. Directive as amended by 
Directive 89/646/EEC (OJ No L 386, 30. 12. 1989, p. 1). 



6. the trading book of an institution shall consist of: 

(a) its proprietary positions in financial instruments 
which are held for resale and/or which are 
taken on by the institution with the intention of 
benefiting in the short term from actual and/or 
expected differences between their buying and 
selling prices, or from other price or 
interest-rate variations, and positions in 
financial instruments arising from matched 
principal broking, or positions taken in order to 
hedge other elements of the trading book; 

(b) the exposures due to the unsettled transactions, 
free deliveries and over-the-counter (OTC) 
derivative instruments referred to in 
paragraphs 1, 2, 3 and 5 of Annex II, the 
exposures due to repurchase agreements and 
securities lending which are based on securities 
included in the trading book as defined in (a) 
referred to in paragraph 4 of Annex II, those 
exposures due to reverse repurchase agreements 
and securities- borrowing transactions described 
in tire same paragraph, provided the competent 
authorities so approve, which meet either the 
conditions (i), (ii), (tii) and (v) or conditions (iv) 
and (v) as follows: . 

(i) tire exposures are marked to market daily 
following the procedures laid down in 
Annex H; 

(ii) the collateral is adjusted in order to take 
account of material changes in the value of 
the securities involved in the agreement or 
transaction in question, according to a rule 
acceptable to the competent authorities; 
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(iii) the agreement or transaction provides for 
the claims of the institution to be 
automatically and immediately offset 
against the claims of its counter-party in 
the event of the latter’s defaulting; 

(iv) the agreement or transaction in question is 
an interprofessional one; 

(v) such agreements and transactions are 
confined to their accepted and appropriate 
use and artificial transactions, especially 
those not of a short-term nature, are 
excluded; and 

(c) those exposures in the form of fees, 
commission, interest, dividends and margin on 
exchange-traded derivatives which are directly 
related to the items included in the trading 
book referred to in paragraph 6 of Annex II. 

Particular items shall be included in or excluded 
from the trading book in accordance with objective 
procedures including, where appropriate, accounting 
standards in the institution concerned, such 
procedures and their consistent implementation 
being subject to review by the competent 
authorities; 



7- parent undertaking, subsidiary undertaking and 
financial institution shall be defined in accordance 
with Article 1 of Directive 92/30/EEC; 

8. financial holding company shall mean a financial 
institution the subsidiary undertakings of which are 
either exclusively or mainly credit institutions, 
investment firms or other financial institutions, one 
of which at least is a credit institution or an 
investment firm; 



9. risk weightings shall mean the degrees of credit risk 
applicable to the relevant counter-parties under 
Directive 89/647/EEC- However, assets constituting 
claims on and other exposures to investment firms 
or recognized third-country investment firms and 
exposures incurred to recognized clearing houses 
and exchanges shall be assigned the same weighting 
as that assigned where the relevant counterparty is a 
credit institution; 



10. over-the-counter (OTC) derivative instruments shall 
mean the interest-rate and foreign-exchange 
contracts referred to in Annex II to Directive 
89/647/EEC and off-balance-sheet contracts based 
on equities, provided that no such contracts are 
traded on recognized exchanges where they are 
subject to daily margin requirements and, in die case 
of foreign-exchange contracts, that every such 
contract has an original maturity of more than 14 
calendar days; 



11. regulated market shall mean a market that satisfies 
the definition given in Article 1 (13) of Directive 
93/22/EEC; 



12. qualifying items shall mean long and short positions 
in the assets referred to in Article 6 (1) (b) of 
. Directive 89/647/EEC and in debt instruments issued 
by investment firms or by recognized third-country 
investment firms. It shall also mean long and short 
positions in debt instruments provided that such 
instruments meet the following conditions: such 
instruments must firstly be listed on at least one 
regulated market in a Member State or on a stock 
exchange in a third country provided that that 
exchange is recognized by the competent authorities 
of the relevant Member State; and secondly both be 
considered by the institution concerned to be 
sufficiently liquid and, because of the solvency of the 
issuer, be subject to a degree of default risk which is 
comparable to or lower than that of the assets 
referred to in Article 6 (1) (b) of Directive 
89/647/EEC; the manner in which the instruments 
are assessed shall be subject to scrutiny by the 
competent authorities, which shall overturn the 
judgment of the institution if they consider that the 
instruments concerned are subject to too high a 
degree of default risk to be qualifying items. 



Notwithstanding the foregoing and pending further 
coordination, the competent authorities shall have 
the discretion to recognize as qualifying items 
instruments which are sufficiently liquid and which, 
because of the solvency of the issuer, are subject to a 
degree of default risk which is comparable to or 
lower than that of the assets referred to in 
Article 6 (1) (b) of Directive 89/647/EEC. The 
default risk associated with such instruments must 
have been evaluated at such a level by at least two 
credit-rating agencies recognized by the competent 
authorities or by only one such credit-rating agency 
so long as they are not rated below* such a level by 
any other credit-rating agency recognized by the 
competent authorities. 



The competent authorities may, however, waive the 
condition imposed in the preceding sentence if they 
judge it inappropriate in the light of, for example, 
the characteristics of the market, the issuer, the 
issue, or some combination of those characteristics. 



Furthermore, the competent authorities shall require 
the institutions to apply the maximum weighting 
shown in Table 1 in paragraph 14 of Annex I to 
instruments which show a particular risk because of 
the insufficient solvency of the issuer or liquidity. 

The competent authorities of each Member State 
shall regularly provide the Council and the 
Commission with information concerning the 
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methods used to evaluate the qualifying items, in 
particular the methods used to assess the degree of 
liquidity of the issue and the solvency of the issuer; 



13. central government items shall mean long and short 
positions in the assets referred to in Article 6 (1) (a) 
of Directive 89/647/EEC and those assigned a 
weighting of 0 % in Article 7 of the same 
Directive; 



14. convertible shall mean a security which, at the 
option of the holder, can be exchanged for another 
security, usually the equity of the issuer; 



15. warrant shall mean an instrument which gives the 
holder the right to purchase a number of shares of 
common stock or bonds at a stipulated price until 
the warrant’s expiry date. They may be settled by 
the delivery of the securities themselves or their 
equivalent in cash; 



16. covered warrant shall mean an instrument issued by 
an entity other than the issuer of the underlying 
instrument which gives the holder the right to 
purchase a number of shares of common stock or 
bonds at a stipulated price or a right to secure a 
profit or avoid a loss by reference to fluctuations in 
an index relating to any of the financial instruments 
listed in Section B of the Annex to Directive 
93/22/EEC until the warrant’s expiry date; 



1 ' . repurchase agreement and reverse repurchase 
agreement shall mean any agreement in which an 
institution or its counter-party transfers securities or 
guaranteed rights relating to title to securities where 
that guarantee is issued by a recognized exchange 
which holds the rights to the securities and the 
agreement does not allow an institution to tra ns fer 
or pledge a particular security to more than one 
counter-party at one time, subject to a commitment 
to repurchase them (or substituted securities of the 
same description) at a specified price on a future 
date specified, or to be specified, by the transferor, 
being a repurchase agreement for the institution 
selling the securities and a reverse repurchase 
agreement for the institution buying them. 



A reverse repurchase agreement shall be considered 
an interprofessional transaction when the 
counter-party is subject to prudential coordination 
at Community level or is a Zone A credit institution 
as defined in Directive 89/647/EEC or is a 
recognized third-country investment firm or when 
the agreement is concluded with a reco gnized 
clearing house or exchange; 



18. securities lending and securities borrowing shall 
mean any transaction in which an institution or its 
counter-parry transfers securities against appropriate 
collateral subject to a commitment that the 
borrower will return equivalent securities at some 
future date or when requested to do so by the 
transferor, being securities lending for the institution 
transferring the securities and securities borrowing 
for the institution to which they are Transferred. 

Securities borrowing shall be considered an 
interprofessional transaction when the counterparty 
is subject to prudential coordination at Community 
level or is a Zone A credit institution as defined 
in .Directive 89/647/EEC or is a recognized 
third-country investment firm or when the 
transaction is concluded with a recognized clearing 
house or exchange; 



19. clearing member shall mean a member of the 
exchange or the clearing house which has a 
direct contractual relationship with the central 
counterparty (market guarantor); non-clearing 
members must have their trades routed through a 
clearing member; 



20. local firm shall mean a firm dealing only for its own 
account on a financial-futures or options exchange 
or for the accounts of or making a price to other 
members of the same exchange and guaranteed 
by a clearing member of the same exchange. 
Responsibility for ensuring the performance of 
contracts entered into by such a firm must be 
assumed by a clearing member of the same 
exchange, and such contracts must be taken into 
account in the calculation of the clearing member’s 
overall capital requirements so long as the local 
firm’s positions are entirely separate from those of 
the clearing member; 



21. delta shall mean the expected change in an option 
price as a proportion of a small change in the price 
of the instrument underlying the option; 



22. for the purposes of paragraph 4 of Annex I, long 
position shall mean a position in which an 
institution has fixed the interest rate ir will receive at 
some time in the future, and short position shall 
mean a position in which ir has fixed the interest 
rate it will pay at some time in the future; 



23. own funds shall mean own funds as defined 
m Directive 89/299/EEC. This definition may, 
however, be amended in the circumstances described 
in Annex V; 



24. initial capital shall mean items 1 and 2 of 
Article 2 (1) of Directive 89/299/EEC; 
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25. original oum funds shall mean the sum of items 1, 
2 and 4, less the sum of items 9, 10 and 11 of 
Article 2 (1) of Directive 89/299/EEC; 

26. capital shall mean own funds; 

27. modified duration shall be calculated using the 
formula set out in paragraph 26 of Annex I. 



INITIAL CAPITAL 
Article 3 

1. Investment firms which hold clients 1 money and/or 
securities and which offer one or more of the following 
services shall have initial capital of ECU 125 000: 

— the reception and transmission of investors’ orders for 
financial instruments, 

— the execution of investors’ orders for financial 
instruments, 

— the management of individual portfolios of 
investments in financial instruments, 

provided that they do not deal in any financia l 
instruments for their own account or underwrite iss u es of 
financial instruments on a firm commitment basis. 

The holding of non-trading-book positions in financia l 
instruments in order to invest own funds shall not be 
considered as dealing for the purposes set out in the first 
paragraph or for the purposes of paragraph 2. 

The competent authorities may, however, allow an 
investment firm which executes investors’ orders for 
financial instruments to hold such instruments for its 
own account if: 

— such positions arise only as a result of the firm’s 
failure to match investors’ orders precisely, 

the total market value of all such positions is subject 
to a ceiling of 15% of the firm’s initial capital, 

the firm meets the requirements imposed in Articles 4 
and 5, and 

— such positions are incidental and provisional in na ture 
and strictly limited to the time required to carry out 
the transaction in question. 

2. Member States may reduce the amount referred to 
in paragraph 1 to ECU 50 000 where a firm is not 
authorized to hold clients’ money or securities, to 

for its own account, or to underwrite i ss ues on a firm 
commitment basis. 



3. All other investment firms shall have initial capital 
of ECU 730 000. 



4. The firms referred to in the second and third 
indents of Article 2 (2) shall have initial capital of 
ECU 50 000 in so far as they benefit from freedom of 
establishment or provide services under Articles 14 or 15 
of Directive 93/22/EEC. 



5. Notwithstanding paragraphs 1 to 4, Member States 
may continue the authorization of investment firms and 
firms covered by paragraph 4 in existence before this 
Directive is applied the own funds of which are less than 
the initial capital levels specified for them in paragraphs 1 
to 4. The own funds of such firms shall not fall below 
the highest reference level calculated after the date of 
notification of this Directive. That reference level shall be 
the average daily level of own funds calculated over a 
six-month period preceding the date of calculation. It 
shall be calculated every six months in respect of the 
corresponding preceding period. 



6. If control of a firm covered by paragraph 5 is taken 
by a natural or legal person other than the person who 
controlled it previously, the own funds of that firm must 
attain at least the level specified for it in paragraphs 1 
to 4, except in the following situations: 



(i) in the case of the first transfer by inheritance after 
the application of this Directive, subject to the 
competent authorities’ approval, for not more than 
10 years after that transfer; 



(ii) in the case of a change in the composition of a 
partnership, as long as at least one of the partners at 
the date of the application of this Directive remains 
in the partnership, for not more th^n 10 years after 
the date of the application of this Directive. 



7. In certain specific circumstances and with the 
consent of the competent authorities, however, in die 
event of a merger of two or more investment firms and/or 
firms covered by paragraph 4, the own funds of the firm 
produced by the merger need not attain the level specified 
in paragraphs 1 to 4. Nevertheless, during any period 
when the levels specified in paragraphs 1 to 4 have not 
S>£eo attained, the own funds of the new firm may not 
fall below the merged firms’ total own funds at the time 
of the merger. 



8. The own funds of investment firms and firms 
covered by paragraph 4 may not fall below the level 
specified in paragraphs 1 to 5 and 7. If they do, however, 
the competent authorities may, where the circumstances 
justify it, allow such firms a limited period in which to 
rectify their situations or cease their activities. 
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PROVISIONS AGAINST RISKS 
Article 4 

1. The competent authorities shall require institutions 
to provide .own funds which are always more than or 
equal to the sum of: 

(i) the capital requirements, calculated in accordance 
with Annexes I, II and VI, for their trading-book 
business; 

(ii) the capital requirements, calculated in accordance 
with Annex IQ, for all of their business activities; 

(iii) the capital requirements imposed in Directive 
89/647/EEC for all of their business activities, 
excluding both their trading-book business and their 
illiquid assets it they are deducted from own funds 
under paragraph 2 (d) of Annex V; 

(iv) the capital requirements imposed in paragraph 2. 

Irrespective of the amount of the capital requirement 
referred to in (i) to (iv) the own-funds requirement for 
investment firms shall never be less than the amount 
prescribed in Annex IV. 

2. The competent authorities shall require institutions 
to cover the risks arising in connection with business that 
is outside the scope of both this Directive and Directive 
89/647/EEC and considered to be simila r to the risks 
covered by those Directives by adequate own funds. 

3. If the own funds held by an institution fall below 
the amount of the own funds requirement imposed in 
paragraph 1, the competent authorities shall ensure that 
the institution in question takes appropriate measures to 
rectify its situation as quickly as possible. 

4. The competent authorities shall require institutions 
to set up systems to monitor and control the interest-rate 
risk on all of their business, and those systems shall be 
subject to overview by the competent authorities. 

5. Institutions shall be required to satisfy their 
competent authorities that they employ systems which 
can calculate their financial positions with reasonable 
accuracy at any time. 

6. Notwithstanding paragraph 1, the competent 
authorities may allow institutions to calculate the capital 
requirements for their trading-book business in 
accordance with Directive 89/647/EEC rather than in 
accordance with Annexes I and II to this Directive 
provided that: 

fi) the trading-book business of such institutions does 
not normally exceed 5 % of their total business; 

fii) their total trading-book positions do not normally 
exceed ECU 15 million; and 



(iii) the trading-book business of such institutions 
never exceeds 6 % of their total business and 
their total trading-book positions never exceed 
ECU 20 million. 

7. In order to calculate the proportion that 
trading-book business bears to total business as in 
paragraph 6 (i) and (iii), the competent authorities may 
refer either to the size of the combined on- and 
off-balance-sheet business, to the profit and loss account 
or to the own funds of the institutions in question, or to 
a combination of those measurements. When the size of 
on- and off-balance-sheet business is assessed, debt 
instruments shall be valued at their market prices or their 
principal values, equities at their market prices and 
derivatives according to the nominal or market values of 
the instruments underlying them. Long positions and 
short positions shall be summed regardless of their 
signs. 

8, If an institution should happen for more than a 
short period to exceed either or both of the limits 
imposed in paragraph 6 (i) and (ii) or to exceed either 
or both of the limits imposed in paragraph 6 (iii), it 
shall be required to meet the requirements imposed 
in Article 4 (1) (i) rather than those of Directive 
89/647/EEC in respect of its trading-book business and 
to notify the competent authority. 



MONITORING AND CONTROL OF LARGE EXPOSURES 

Article S 

1. Institutions shall monitor and control their large 
exposures in accordance with Directive 92/121/EEC. 

2. Notwithstanding paragraph 1, those institutions 
which calculate the capital requirements for their 
trading-book business in accordance with Annexes I and 
33 shall monitor and control their large exposures in 
accordance with Directive 92/121/EEC subject to the 
modifications kid down in Annex VI to this Directive. 



VALUATION OF POSITIONS FOR REPORTING PURPOSES 

Article 6 

1* Institutions shall mark to market their trading 
books on a daily basis unless they are subject to 
Article 4 (6). 

2. In the absence of readily avaikble market prices, for 
example in the case of de aling in new issues on the 
primary markets, the competent authorities may waive 
the requirement imposed in paragraph 1 and require 
institutions to use alternative methods of valuation 
provided that those methods are sufficiently prudent and 
have been approved by competent authorities. 
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SUPERVISION ON A CONSOLIDATED BASIS 
Article 7 



authorities entrusted with the public task of 
supervising insurance undertakings shall cooperate 
closely’. 



General principles 

1. The capital requirements imposed in Articles 4 and 
5 for institutions which are neither parent undertakings 
nor subsidiaries of such undertakings shall be applied on 
a solo basis. 

2. The requirements imposed in Articles 4 and 5 for: 

— any institution which has a credit institution within 
the meaning of Directive 92/30/EEC, an investment 
firm or another financial institution as a subsidiary or 
which holds a participation in such an entity, and 

— any institution the parent undertaking of which is a 
financial holding company 

shall be applied on a consolidated basis in accordance 
with the methods laid down in the abovementioned 
Directive and in paragraphs 7 to 14 of this Article. 

3. When a group covered by paragraph 2 does not 
include a credit institution, Directive 92/30/EEC shall 
apply, subject to the following adaptations: 

— financial bolding company shall mean a financial 
institution the subsidiary undertakings of which are 
either exclusively or mainly investment -firms or other 
financial institutions one at least of which is an 
investment firm, 

— mixed-activity holding company shall mean a parent 
undertaking, other than a financial holding company 
or an investment firm, the subsidiaries of which 
include at least one investment firm, 

— competent authorities shall mean the national 
authorities which are empowered by law or regulation 
to supervise investment firms, 

— every reference to credit institutions shall be replaced 
by a reference to investment firms, 

— the second subparagraph of Article 3 (5) of Directive 
92/30/EEC shall not apply, 

— in Articles 4 (1) and (2) and 7 (5) of Directive 
92/30/EEC each reference to Directive 77/780/EEC 
shall be replaced by a reference to Directive 
93/22/EEC, 

— for the purposes of Articles 3 (9) and 8 (3) of 
Directive 92/30/EEC the references to the Banking 
Advisory Committee shall be substituted by references 
to the Council and the Commission, 

— the first sentence of Article 7 (4) of Directive 
92/30/EEC shall be replaced by the following: 

‘Where an investment firm, a financial holding 
company or a mixed-activity holding company 
controls one or more subsidiaries which are insurance 
companies, the competent authorities and the 



4. The competent authorities required or mandated to 
exercise supervision of groups covered by paragraph 3 on 
a consolidated basis may, pending further coordination 
on the supervision of such groups on a consolidated basis 
and where the circumstances justify it, waive that 
obligation provided that each investment firm in such a 
group: 

(i) uses the definition of own funds given in 
paragraph 9 of Annex V; 

(ii) meets the requirements imposed in Articles 4 and 5 
on a solo basis; 

(iii) sets up systems to monitor and control the sources 
of capital and funding of all other financial 
institutions within the group. 

5. The competent authorities shall require investment 
firms in a group which has been granted the waiver 
provided for in paragraph 4 to notify them of those risks, 
including those associated with the composition and 
sources of their capital and funding, which could 
undermine their financial positions. If the competent 
authorities then consider that the financial positions of 
those investment firms is not adequately protected, they 
shall require them to take measures including, if 
necessary, limitations on the transfer of capital from such 
firms to group entities. 

6. Where the competent authorities waive the 
obligation of supervision on a consolidated basis 
provided for in paragraph 4 they shall take other 
appropriate measures to monitor the risks, namely large 
exposures, of the whole group, including any 
undertakings not located in a Member State. 

7. Member States may waive the application of the 
requirements imposed in Articles 4 and 5, on an 
individual or subconsolidated basis, to an institution 
which, as a parent undertaking, is subject to supervision 
on a consolidated basis, and to any subsidiary of such an 
institution which is subject to their authorization and 
supervision and is included in the supervision on a 
consolidated basis of the institution which is its parent 
company. 

The same right of waiver shall be granted where the 
parent undertaking is a financial holding company which 
has its head office in the same Member State as the 
institution, provided that it is subject to the same 
supervision as that exercised over credit institutions or 
investment firms, and in particular the requirements 
imposed in Articles 4 and 5. 

In both cases, if the right of waiver is exercised measures 
must be taken to ensure the satisfactory allocation of 
own funds within the group. 

8. Where an institution the parent undertaking of 
which is an institution has been authorized and is 
situated in another Member State, the competent 
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authorities which granted that authorization shall apply 
the rules laid down in Articles 4 and 5 to that institution 
on a individual or, where appropriate, a subconsolidated 
basis. 



(ii) the regulatory, legal or contractual framework in 
which the institutions operate is such as to guarantee 
mutual financial support within the group. 



9. Notwithstanding paragraph 8, the competent 
authorities responsible for authorizing the subsidiary of a 
parent undertaking which is an institution may, by a 
bilateral agreement, delegate their responsibility for 
supervising the subsidiary’s capital adequacy and large 
exposures to the competent authorities which authorized 
and supervise the parent undertaking. The Commission 
must be kept informed of the existence and content of 
such agreements. It shall forward such information to the 
competent authorities of the other Member States and to 
the Banking Advisory Committee and to the Council, 
except in the case of groups covered by paragraph 3. 



Calculating the consolidated requirements 

10. Where the rights of waiver provided for in 
paragraphs 7 and 9 are not exercised, the competent 
authorities may, for the purpose of calculating the capital 
requirements set out in Annex I and the exposures to 
clients set out in Annex VI on a consolidated basis, 
permit net positions in the trading book of one 
institution to offset positions in the trading book of 
another institution according to the rules set out in 
Annexes I and VI respectively. 



13. Furthermore, the competent authorities may allow 
the offsetting provided for in paragraph 10 between 
institutions within a group that fulfil the conditions 
imposed in paragraph 12 and any institution included in 
the same group which has been authorized in another 
Member State provided that that institution is obliged to 
fulfil the capital requirements imposed in Articles 4 and 5 
on a solo basis. 



Definition of consolidated own funds 

14. In the calculation of own funds on a consolidated 
basis Article 5 of Directive 89/299/EEC shall apply. 

15. The competent authorities responsible for 
exercising supervision on a consolidated basis may 
recognize the validity of the specific own-funds 
definitions applicable to the institutions concerned under 
Annex V in the calculation of their consolidated own 
funds. 



REPORTING REQUIREMENTS 



In addition, they may allow foreign-exchange positions 
subject to Annex HI in one institution to offset 
foreign-exchange positions subjet to Annex HI in another 
institution in accordance with the rules set out in 
Annex HI. 

11. The competent authorities may also permit 
offsetting of the trading . book and of the 
foreign-exchange positions of undertakings located in 
third countries, subject to the simultaneous fulfilment of 
the following conditions: 

(i) those undertakings have been authorized in a third 
country and either satisfy the definition of credit 
institution given in the first indent of Article 1 
of Directive 77/780/EEC or are recognized 
third-country investment firms; 

{ii) such undertakings comply, on a solo basis, with 
capital adequacy rales equivalent to those laid down 
in this Directive; 

(iii) no regulations exist in the countries in question 
which might significantly affect the transfer of funds 
within the group. 

12. The competent authorities may also allow the 
offsetting provided for m paragraph 10 between 
institutions within a group that have been authorized in 
the Member State in question, provided that: 

(i) there is a satisfactory allocation of capital within the 
group; 



Article 8 

1. Member States shall require that investment firms 
and credit institutions provide the competent authorities 
of their home Member States with all the information 
necessary for the assessment of their compliance with the 
rules adopted in accordance with this Directive. Member 
States shall also ensure that institutions’ internal control 
mechanisms and administrative and accounting 
procedures permit the verification of their compliance 
with such rales at all times. 

2. Investment firms shall be obliged to report to the 
competent authorities in the manner specified by the 
latter at least once every month in the case of firms 
covered by Article 3 (3), at least once every three months 
in the case of firms covered by Article 3 (1) and at least 
once every six months in die case of firms covered by 
Article 3 (2). 

3. Notwithstanding paragraph 2, investment firms 
covered by Article 3 (1) and (3) shall be required 
to provide the information on a consolidated or 
subconsolidated basis only once every six months. 

4. Credit institutions shall be obliged to report in the 
manner specified by the competent authorities as often as 
they are obliged to report under Directive 89/647/EEC 

5. The competent authorities shall oblige institutions 
to report to them immediately any case in which yheir 
counterparties in repurchase and reverse repurchase 
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agreements or securities-lending and securities-borrowing 
transactions default on their obligations. The 
Commission shall report to the Council on such cases 
and their implications for the treatment of such 
agreements and transactions in this Directive not more 
than three years after the date referred to in Article 12. 
Such reports shall also describe the way that institutions 
meet those of conditions (i) to (v) in Article 2 (6) (b) that 
apply to them, in particular that referred to in condition 
(v). Furthermore it shall give details of any changes in the 
relative volume of institutions’ traditional lending and 
their lending through reverse repurchase agreements and 
securities-borrowing transactions. If the Commission 
concludes on the basis of this report and other 
information that further safeguards are needed to prevent 
abuse it shall make appropriate proposals. 



progress in the areas specified below, the Council shall, 
acting by qualified majority on a proposal from the 
Commission, in accordance with Decision 87/373/EEC, 
adopt those adaptations which may be necessary, as 
follows: 

— clarification of the definitions in Article 2 in order to 
ensure uniform application of this Directive 
throughout the Community, 

— clarification of the definitions in Article 2 to take 
account of developments on financial markets, 

— alteration of the amounts of initial capital prescribed 
in Article 3 and the amount referred to in 
Article 4 (6) to take account of developments in the 
economic and monetary field. 



COMPETENT AUTHORITIES 
Article 9 



— the alignment of terminology on and the framing of 
definitions in accordance with subsequent acts on 
institutions and related matters. 



1. Member States shall designate the authorities which 
are to carry out the duties provided for in this Directive. 
They shall inform the Commission thereof, indicating any 
division of duties. 

2. The authorities referred to in paragraph 1 must be 
public authorities or bodies officially recognized by 
national law or by public authorities as part of the 
supervisory system in operation in the Member State 
concerned. 



TRANSITIONAL PROVISIONS 
Article 11 

1. Member States may authorize investment firms 
subject to Article 30 (1) of Directive 93/22/EEC the own 
funds of which are on die day of the application of this 
Directive lower than the levels specified in Article 3 (1) to 
(3) of this Directive. Thereafter, however, the own funds 
of such investment firms must fulfil the conditions laid 
down in Article 3 (5) to (8) of this Directive. 



3. The authorities concerned must be granted all the 
powers necessary for the performance of their tasks, and 
in particular that of overseeing the constitution of trading 
books. 

4. The competent authorities of the various Member 
States shall collaborate closely in the performance of the 
duties provided for in this Directive, particularly when 
investment services are provided on a services basis or 
through the establishment of brandies in one or more 
Member States. They shall on request supply one another 
with all information likely to facilitate the supervision of 
the capital adequacy of investment firms and credit 
institutions, in particular the verification of their 
compliance with the rules laid down in this Directive. 
Any exchange of information between competent 
authorities which is provided for in this Directive in 
respect of investment firms shall be subject to the 
obligation of professional secrecy imposed in Anode 25 
of Directive 93/22/EEC and, as regards credit institutions, 
to the obligation imposed in Article 12 of Directive 
77/780/EEC, as amended by Directive 89/646/EEC 



Article 10 

Pending adoption of a further Directive laying down 
provisions for adapting tins Directive to technical 



2. Notwithstanding paragraph 14 of Annex I, Member 
States may set a specific-risk requirement for any bonds 
assigned a weighting of 10% under Article 11 (2) of 
Directive 89/647/EEC equal to half the specific-risk 
requirement for a qualifying item with the same residual 
maturity as such a bond. 



FINAL PROVISIONS 
Article 12 

1. Member States shall bring into force the laws, 
regulations and administrative provisions necessary for 
them to comply with this Directive by the date fixed 
in the second paragraph of Article 31 of Directive 
93/22/EEC They dull forthwith inform the Commission 
thereof. 

"When Member States adopt these provisions they shall 
include a reference to this Directive or add such a 
reference on the occasion of their official publication. 
The manner in which such references are to be made 
shall be laid down by the Member States. 

2. Member States shall communicate to the 
Commission die main provisions of national law which 
they adopt in the field covered by this Directive. 
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Article 13 

The Commission shall as soon as possible submit to the 
Council proposals for capital requirements in respect of 
commodities trading, commodity derivatives and units of 
collective-investment undertakings. 

The Council shall decide on the Commission’s proposals 
no later than six months before the date of application of 
this Directive. 



REVIEW CLAUSE 
Article 14 

Within three years of the date referred to in Article 12, 
acting on a proposal from the Commission, the Council 
shall examine and, if necessary, revise this Directive in 



the light of the experience acquired in applying it, taking 
into account market innovation and, in particular, 
developments in international fora of regulatory 
authorities. 

Article IS 

This Directive is addressed to the Member States. 



Done at Brussels, 15 March 1993. 

For the Council 
The President 
M. JELVED 



Printed image digitised by the University of Southampton Library Digitisation Unit 



No 1 141/12 



Official journal of the European Communities 



11. 6 . 93 



ANNEX I 



POSITION RISK 
INTRODUCTION 



Netting 



1. The excess of an 
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be js net porno m each of those different instruments. In calculating the net position the competent 
authorities shall alow popcorn m derivative instruments to be treated, as laid down in paragraphs 4 
to 7 as positions in the underlying (or notional) security or securities. Institutions’ holdings of their 
own debt msmsmena shall be disregarded in calculating specific risk under paragraph 14. 
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satisfied that it provides an accurate measure of the risk associated with the option and that the 
method used to calculate the margin is equivalent to the method of calculation set out in the remainder 
of this Annex for such options. In addition they may allow the requirement on a bought 
exchange-traded or OTC option to be the same as that for the instrument underlying it, subject to the 
constraint that the resulting requirement does not exceed the market value of the option The 
requirement against a written OTC option shall be set in relation to the instrument underlying it. 

6 . Warrants and covered warrants shall be treated in the same way as options under paragraph 5. 

7. Swaps shall be treated for interest-rate risk purposes on the same basis as on-balance-sheet instruments. 
Thus an interest-rate swap under which an institution receives floating-rate interest and pays fixed-rate 
interest shall be treated as equivalent to a long position in a floating-rate instrument of maturity 
equivalent to the period until the next interest fixing and a short position in a fixed-rate instrument 
with the same maturity as the swap itself. 



8. However, institutions which mark to market and manage the interest-rate risk on the derivative 
instruments covered in paragraphs 4 to 7 on a discounted-cash-flow basis may use sensitivity models to 
calculate the positions referred to above and may use them for any bond which is amortized over its 
residual life rather than via one final repayment of principal. Both the model and its use by the 
institution must be approved by the competent authorities. These models should generate positions 
which have the same sensitivity to interest-rate changes as the underlying cash flows. This sensitivity 
must be assessed with reference to independent movements in sample rates across the yield curve, with 
at least one sensitivity point in each of the maturity bands set out in Table 2 of paragraph 18. The 
positions shall be included in the calculation of capital, requirements according to the provisions laid 
down in paragraphs 15 to 30. 



9 . Institutions which do not use models under paragraph 8 may instead, with the approval of the 
competent authorities, treat as fully offsetting any positions in derivative instruments- covered in 
paragraphs 4 to 7 which meet the following conditions at least: 

(i) the positions are of the same value and denominated in the same currency; 

(ii) the reference rate (for floating-rate positions) or coupon (for fixed-rate positions) is closely 
matched; 

(iii) the next interest-fixing date or, for fixed coupon positions, residual maturity corresponds with the 
following limits: 

— less than one month hence: same day, 

— between one month and one year hence: within seven days, 

— over one year hence: within 30 days. 



10. The transferor of securities or guaranteed rights relating to title to securities in a repurchase agreement 
and the lender of securities in a securities lending shall include these securities in the calculation of its 
capital requirement under this Annex provided that such securities meet the criteria laid down in 
Article 2 (6) (a). 



11* Positions in units of collective-investment undertakings shall be subject to the capital requirements of 
Directive 89/647/EEC rather than to position-risk requirements under this Annex. 



Specific and general risks 



12. The position risk on a traded debt instrument or equity (or debt or equity derivative) shall be divided 
into two components in order to calculate the capital required against it. The first shall be its 
specific-risk component — * this is the risk of a price change in the instrument concerned due to factors 
related to its issuer or, in the case of a derivative, the issuer of the underlying instrument. The second 
component shall cover its general risk — this is the risk of a price change in the instrument due (in the 
case of a traded debt instrument or debt derivative) to a change in the level of interest rates or (in the 
case of an equity or equity derivative) to a broad equity-market movement unrelated to any specific 
attributes of individual securities. 
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TRADED DEBT INSTRUMENTS 



13. The institution shall classify its net positions according to the currency in which they are denominated 
and shall calculate the capital requirement for general and specific risk in each individual currency 
separately. 



Specific risk 



14. The institution shall assign its net positions, as calculated in accordance with paragraph 1, to the 
appropriate categories in Table 1 on the basis of their residual maturities and then multiply them by 
the weightings shown. It shall sum its weighted positions (regardless of whether they are long or short) 
in order to calculate its capital requirement against specific risk. 



Table 1 



Central government 
items 


Qualifying items 


Other items 




Up to 6 months 


Over 6 and up 
to 24 months 


Over 24 months 




0,00% 


0,25% 


1,00% 


1,60% 


8,00% 



General risk 



(a) Maturity-based 

15. The procedure for calculating capital requirements against general risk involves two basic steps. First, 
all positions shall be weighted according to maturity (as explained in paragraph 16), in order to 
compute the amount of capital required against them. Second, allowance shall be made for this 
requirement to be reduced when a weighted position is held alongside an opposite weighted position 
within die same maturity band. A reduction in the requirement shall also be allowed when the opposite 
weighted positions fall into different maturity bands, with the size of this reduction depending both on 
whether the two positions fall into the same zone, or not, and on the particular zones they fall into. 
There are three zones (groups of maturity bands) altogether. 

16. The institution shall assign its net positions to the appropriate maturity bands in column 2 or 3, as 
appropriate, in Table 2 appearing in paragraph 18. It shall do so on the basis of residual maturity in 
the case of fixed-rare instruments and on the basis of the period until the interest rate is next set in the 
case of instruments on which the interest rate is variable before final maturity. It shall also distinguish 
between debt instruments with a coupon of 3 % or more and those with a coupon of less than 3 % and 
thus allocate them to column 2 or column 3 in Table 2. It shall then multiply each of them by the 
weighing for the maturity band in question in column 4 in Table 2. 



17. It shall then work out die sum of die weighted long positions and the sum of die weighted short 
positions in each maturity band. The amount of the former which ate matched by die latter in a given 
maturity band shall be the matched weighted position in that band, while the residual tong or short 
position shall be the unmatched weighted position for die same band. The total of the matched 
weighted positions in all bands then be calculated. 

18. The institution shall compute die totals of die unmatched weighted long positions for the bands 
Included in each of the zones in Table 2 in order to derive the unmatched weighted long position for 
each zone. Similarly the sum of die unmatched weighted short positions for each band in a particular 
zone shall be summed to compote die unmatched weighted short position for that zone. That part of 
die unmatched weighted long position for a given zone that is matched by the unmatched weighted 
short position for the same zone shall be die matched weighted position for that zone. That part of the 
unmatched weighted long or unmatched weighted short position for a zone that cannot be thus 
matched shall be the unmatched weighted position for that zone. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



11. 6. 93 



Official Journal of the European Communities 



141/15 



Table 2 



Zone 


Maturity band 




Assumed 
interest rate 
change 
(in %) 


Coupon of 3 % 
or more 


Coupon of less 
than 3% 


Weighting 
(in %) 


(1) 


(2) 


(3) 


(4) 


(5) 


One 


0 — l month 
>1^3 months 
>3^6 months 
> 6 £ 12 months 


0^1 month 

> 1 s 3 months 

> 3 S 6 months 

>6 £ 12 months 


0,00 

0,20 

0,40 

0,70 


1,00 

1,00 

1,00 


Two 


>1^2 years 

> 2 £ 3 years 

> 3 £ 4 years 


> 1,0 £ 1,9 years 

> 1,9 £ 2,8 years 

> 2,8 £ 3,6 years 


las 

1,75 

2,25 


0,90 

0,80 

0,75 


Three 


> 4S 5 years 

> 5 £ 7 years 

> 7 £ 10 years 

> 10 £ 15 years 

> 15 £ 20 years 

> 20 years 


> 3,6 £ 4,3 years 

> 4,3 £ 5,7 years 

> 5,7 £ 7,3 years 

> 7,3 £ 9,3 years 

> 9,3 £ 10,6 years 

> 10,6 £ 12,0 years 

> 12,0 £ 20,0 years 

> 20 years 


2.75 

3 as 

3.75 
4,50 
5,25 
6,00 
8,00 

12,50 


0,75 

0,70 

0,65 

0,60 

0,60 

0,60 

0,60 

0,60 



jT^. , WithKd '°” 8 <short) P° s,oon «”<= which is marched by rhe 

p r»“ “ ne T !ha “ be computed. This shall be referred ro 
shaH th^n*L I V ^ weighted position berween zones one and two. The same calculation 



21 . 






foUOWi " g tht d ““ “>«h«ion. in paragraphs 19, 20 and 21, 

23. The institution’s capital requirement shall be calculated as the sum oh 

(a) 10% of the sum of the matched weighted positions in all maturity bands; 

(b) 40% of the matched weighted position in zone one; 

(c) 30 % of the matched weighted position in zone two; 

|d) 30 % of the matched weighted position in zone three; 

" *£ (l th A^ h pM9h KhKd P ”“ 0 ” b " WeC " ““ °“ “ d "» “ d rwo and 

(f) 150% of the matched weighted position between zones one and three; 

(g) 100% of the residual unmatched weighted positions. 

(b) Duration-based 



24. 



* Uo *' Umir0,10 “ ” 8“cral or on an individual 
■ “** *.? ”*? for calculating the capital requirement for the general risk on t a - debt 

instruments which reflects duration instead of the system set out in paragraphs 15 to 23 th 

the institution does so on a consistent basis W* ' > 10 23, provided that 
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25. Under a system the institution shall take the marker value of each fixed-rate debt instrument and 
tkwrtr- c a l cu late its yield to maturity, which is implied discount rate for that instrument. In the case of 
Ikoring-rate instruments, the institution shall take the market value of each instrument and thence 
ralrwlw its yield on the assumption that the principal is due when the interest rate can next be 
changed. 

26. The institution shall then calculate the modified duration of each debt instrument on the basis of the 
following formula: 

duration (D) , 

modified duration = — — » wncre: 

(1 + r) 



D = 



I 



tQ 

(1 + r ) 1 



I 



Q 

(1 + r)' 



where: 



r = yield to maturity (see paragraph 25), 
C? = cads payment in time t, 
m = toot! maturity (see paragraph 25). 



27. The mstkutkm shall then allocate each debt instrument to the appropriate zone in Table 3. It shall do 
so on the basis of die modified duration of each instrument. 



Table 3 



Zone 


Modified duration 
(in years) 


Assumed interest 
(change in%) 


m 


(2) 


(3) 


One 


> 0 s 1,0 


1,0 


Two 


> 1,0 s 3,6 


0,85 


Three 


>3,6 


0,7 



28 ^_ a th c ° <teaoon-weighted portion for each inurnment by multiplying 

and by the assumed intemt-mte change fo, an indent 
wa mat particular modified duration (see column 3 in Table 3). 



” duration-weighted long and its duration-weighted rtott positions 
^ bT *e irter within each zone sh.il he 

^ duration-weighted positions for each zone. It shall 
iofeow the procedures bid down for unmatched weighted positions in paragraphs 19 to 22 

30. The«feu^ 

« 2 % erf the matched tfaiwckHi-wri^aed position for each zone; 

tf-fej 40'% of the matched duration-wei ghted position* hrr «i . . , , 

two and three; «“*‘~u-wcign t ca I *■ --«a between zones one and two. and between zones 

M 15 0% of the matched rtttaboo-wet^ned position between zones one and three; 

Id; 100% of the residua! unmatched duration-weighted positions. 
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EQUITIES 



31. The institution shall sum all its net long positions and all its net short positions in accordance with 
paragraph 1. The sum of the two figures shall be its overall gross position. The difference between 
them shall be its overall net position. 



Specific risk 

32. It shall multiply its overall gross position by 4 % in order to calculate its capital requirement against 
specific risk. 

33. Notwithstanding paragraph 32, the competent authorities may allow the capital requirement against 
specific risk to be 2 % rather than 4 % for those portfolios of equities that an institution holds which 
meet the following conditions: 

(i) the equities shall not be those of issuers which have issued traded debt instruments that currently 
attract an 8 % requirement in Table 1 appearing in paragraph 14; 

(ii) the equities must be adjudged highly liquid by the competent authorities according to -objective 
criteria; 

(iii) no individual position shall comprise more than 5 % of the value of the institution’s whole equity 
portfolio. However, the competent authorities may authorize individual positions of up to 10 % 
provided that the total of such positions does not exceed 50 % of the portfolio. 



General risk 

34. Its capital requirement against general risk shall be its overall net position multiplied by 8 %. 



Stock-index futures 

35. Stock-index futures, the delta-weighted equivalents of options in stock-index futures and stock indices 
collectively referred to hereafter as ‘stock-index futures’, may be broken down into positions in each of 
their constituent equities. These positions may he treated as underlying positions in the equities in 
question; therefore, subject to the approval of the competent authorities, they may be netted against 
opposite positions in the underlying equities themselves. 

36. The competent authorities shall ensure that any institution which has netted off its positions in one or 
more of the equities constituting a stock-index future against one or more positions in the stock-index 
future itself has adequate capital to cover the risk of loss caused by the future’s values not moving fully 
in line with that of its constituent equities; they shall also do this when an institution holds opposite 
positions in stock-index futures which are not identical in respect of either their maturity or their 
composition or both. 

37. Notwithstanding paragraphs 35 and 36, stock-index futures which are exchange traded and — in the 
opinion of die competent authorities — represent broadly diversified indices shall attract a capital 
requirement against general risk of 8%, bur no capital requirement against specific risk. Such 
stock-index futures shall be included in the calculation of due overall net position in paragraph 31, but 
disregarded in the calculation of the overall gross position in the same paragraph. 

38. If a stock-index future is not broken down into its underlying positions, it shall be treated as if it were 
an individual equity. However, the specific risk on this individual equity can be ignored if the 
stock-index future in question is exchange traded and, in the opinion of the competent authorities, 
represents a broadly diversified index. 



UNDERWRITING 

39. In the case of the underwriting of debt and equity instruments, the competent authorities may allow an 
institution to use the following procedure in calculating its capital requirements. Firstly, it shall 
calculate the net positions by deducting the underwriting positions which are subscribed or 
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sub-underwritten by third parries on the basis of formal agreements; secondly, it shall reduce the net 
positions by the following reduction factors: 



— working day 0: 100% 

— working day 1: 90% 

— working days 2 to 3: 75 % 

— working day 4: JO % 

— working day 5: 25 % 

— after working day 5: 0%. 



Working day zero shall be the working day on which the institution becomes unconditionally 
committed to accepting a known quantity of securities at an agreed price. 

Thirdly, it shall calculate its capital requirements using the reduced underwriting positions. The 
competent authorities shall ensure that the institution holds sufficient capital against the risk of loss 
which exists between the time of the initial commitment and working day 1. 
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ANNEX II 

SETTLEMENT AND COUNTER-PARTY RISK 
SETTLEMENT/DELIVERY RISK 



1. In the case of transactions in which debt instruments and equities (excluding repurchase and reverse 
repurchase agreements and securities lending and securities borrowing) are unsettled after their due 
delivers- dates, an institution must calculate the price difference to which it is exposed. This is the 
difference between the agreed settlement price for the debt instrument or equity in question and its 
current market value, where the difference could involve a loss for the institution. It must multiply this 
difference by the appropriate factor in column A of the table appearing in paragraph 2 in order to 
calculate its capital requirement. 

2. Notwithstanding paragraph 1, an institution may, at the discretion of its competent authorities, 
calculate its capital requirements by multiplying the agreed settelement price of every transaction 
which is unsettled between 5 and 45 working days after its due date by the appropriate factor in 
column B of the table below. As from 46 working days after the due date it shall take the requirement 
to be 100% of the price difference to which it is exposed as in column A. 



Number of working days after 
due settlement date 


Column A 
(%) 


Column B 

(%) 


5 — 15 


8 


0,5 


16—30 


50 


4,0 


31—45 


75 


9,0 


46 or more 


100 


see paragraph 2 



COUNTER-PARTY RISK 



Free deliveries 

3.1. An institution shall be required to hold capital against counter-party risk if: 

(i) it has paid for securities before receiving them or it has delivered securities before receiving 
payment for them; and 

(ii) in the case of cross-border transactions, one day or more has elapsed since it made that payment 
or delivery. 

3-2. The capita! requirement shall be 8% of the value of the securities or cash owed to the institution 
multiplied by the risk weighting applicable to the relevant counter-party. 



Repurchase and reverse repurchase agreements and securities lending and borrowing 

4.1. In the case of repurchase agreements and securities lending based on securities included in the trading 
book the institution shall calculate the difference between the market value of the securities and the 
amount borrowed by the institution or the market value of the collateral, where that difference is 
positive. In the case of reverse repurchase agreements and securities borrowing the institution shall 
calculate the difference between the amount the institution has lent or the market value of the 
collateral and the market value of the securities it has received, where that difference is positive. 

The competent authorities shall take measures to ensure that the excess collateral given is 
acceptable. 

Furthermore, the competent authorities may allow institutions not to include the amount of excess 
collateral in the calculations described in the first two sentences of this paragraph if the amount of 
excess collateral is guaranteed in such a way that the transferor is always assured that the 
collateral will be returned to it in the event of defaults of its counter-party. 
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Accrued interest shall he included in calculating the market value of amounts lent or borrowed and 
collateral. 

4.2. The capital requirement shall be 8% of the figure produced in accordance with paragraph 4.1, 
multiplied by the risk weighting applicable to the relevant counter-party. 

OTC derivative instruments 

5. In order to calculate the capital requirement on their OTC derivative instruments, institutions shall 
apply Annex II to Directive 89/647/EEC in the case of interest-rate and exchange-rate contracts; 
bought OTC equity opnons and covered warrants shall be subject to the treatment accorded to 
exchange-rate contracts in Annex II to Directive 89/647/EEC. 

The risk weightings to be applied to the relevant counter-parties shall be determined in accordance 
with Article 2 (9) of this Directive. 



OTHER 

6- The capital requirements of Directive 89/647/EEC shall apply to those exposures in the form of fees, 
commission, interest, dividends and margin in exchange-traded futures or options contracts which are 
neither covered in this Annex or Annex I nor deducted from own funds under paragraph 2 (d) of 
Annex V and which are directly related to die items included in the trading book 

The risk weightings to be applied to the relevant counter-parties shall be determined in accordance 
with Article 2 {9} of this Directive. 
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ANNEX III 



FOREIGN-EXCHANGE RISK 



1. If an institution’s overall net foreign-exchange position, calculated in accordance with the procedure 

set out below, exceeds 2% of its total own funds, it shall multiply the excess by 8% in order to 

calculate its own-funds requirement against foreign-exchange risk. 

2. A two-stage calculation shall be used. 

3.1. Firstly, the institution’s net open position in each currency (including the reporting currency) shall be 

calculated. This position shall consist of the sum of the following elements (positive or negative): 

— the net spot position (i.e. all asset items less all liability items, including accrued interest, in the 
currency in question), 

— the net forward position (i.e. all amounts to be received less all amounts to be paid under forward 
exchange transactions, including currency futures and the principal on currency swaps not included 
in the spot position), 

— irrevocable guarantees (and similar instruments) that are certain to be called, 

— net future income/expenses not yet accrued but already fully hedged (at the discretion of the 
reporting institution and with the prior consent of the competent authorities, net future 
income/expenses not yet entered in accounting records but already fully hedged by forward 
foreign-exchange transactions may be included here). Such discretion must be exercised on a 
consistent basis, 

— the net delta (or delta-based) equivalent of the total book of foreign-currency options, 

— the market value of other (i.e. non-foreign-currency) options, 

— any positions which an institution has deliberately taken in order to hedge against the adverse 
effect of the exchange rate on its capital ratio may be excluded from the calculation of net open 
currency positions. Such positions should be of a non-trading or structural nature and their 
exclusion, and any variation of the terms of their exclusion, shall require the consent of the 
competent authorities. The same treatment subject to the same conditions as above may be applied 
to positions which an institution has which relate to items that are already deducted in the 
calculation of own funds. 



3.2. The competent authorities shall have die discretion to allow institutions to use the net present value 
when calculating the net open position in each currency. 

4. Secondly, net short and long positions in each currency other than the reporting currency shall be 
converted at spot rates into die reporting currency. They shall then be summed separately to form the 
total of the net short positions and the total of the net long positions respectively. The higher of these 
rwo totals shall be the institution’s overall net foreign-exchange position. 

5. Notwithstanding paragraphs 1 to 4 and pending further coordination, die competent authorities may 
prescribe or allow institutions to use alternative procedures for the purposes of this Annex. 

6. -Firstly, the competent authorities may allow institutions to provide lower capital requirements against 
positions in closely correlated currencies than those which would result from applying paragraphs 1 to 
4 to them. The competent authorities may deem a pair of currencies to be closely correlated only if the 
likelihood of a loss — calculated on die basis of daily exchange-rate data for die preceding three or 
five years — occurring on equal and opposite positions in such currencies over the following 10 
working days, which is 4 % or less of the value of the matched position in question (valued in terms of 
the reporting currency) has a probability of at least 99 %, when an observation period of three years is 
used, or 95 %, when an observation period of five years is used. The own-funds requirement on the 
matched position in two closely correlated currencies shall be 4% multiplied by the value of the 
matched position. The capital requirement on unmatched positions in closely correlated currencies. 
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and all positions in other currencies, shall be 8 %, multiplied by the higher of the sum of the net short 
or the net long positions in those currencies after the removal of matched positions in closely 
correlated currencies. 

7. Secondly, the competent authorities may allow institutions to apply an alternative method to those 
outlined in paragraphs 1 to 6 for the purposes of this Annex. The capital requirement produced by 
this method must be sufficient: 

(i) to exceed the losses, if any, that would have occurred in at least 95% of the rolling 
10-working-day periods over the preceding five years, or, alternatively, in at least 99 % of the 
rolling 10-working-day periods over the preceding three years, had the institution begun each 
such period with its current positions; 

(ii) on the basis of an analysis of exchange-rate movements during all the rolling 10-working-day 
periods over the preceding five years, to exceed the likely loss over the following 10-working-day 
holding period 95% or more of the time, or, alternatively, to exceed the likely loss 99 % or more 
of the time where the analysis of exchange-rate movements covers only the preceding three years; 
or 

(iii) irrespective of the size of (i) or (ii) to exceed 2% of the net open position as measured in 
paragraph 4. 

8. Thirdly, the competent authorities may allow institutions to remove positions in any currency which is 
subject to a legally binding intergovernmental agreement to limit its variation relative to other 
currencies covered by the same agreement from whichever of the methods described in paragraphs 1 
to 7 that they apply. Institutions shall calculate their matched positions in such currencies and subject 
them to a capita! requirement no lower than half of the maximum permissible variation laid down in 
the intergovernmental agreement in question in respect of the currencies concerned. Unmatched 
positions in those currencies shall be treated in the same way as other currencies. 

Notwithstanding the first paragraph, the competent authorities may allow the capital requirement on 
the matched positions in currencies of Member States participating in the second stage of the 
European monetary union to be 1,6 %, multiplied by the value of such matched positions. 

9. The competent authorities shall notify the Council and Commission of the methods, if any, that they 
are prescribing or allowing in respect of paragraphs 6 to 8. 

10. The Commission shall report to the Council on the methods referred to in paragraph 9 and, where 
necessary and with due regard to international developments, shall propose a more harmonized 
treatment of foreign-exchange risk. 

11. Net positions in composite currencies may be broken down into the component currencies according 
to the quotas in force. 



ANNEX TV 



OTHER RISKS 



investment firms shall be required to hold own funds equivalent to one quarter of their preceding year’s 
fixed overheads. The competent authorities may adjust that requirement in the event of a material change in 
a firm’s business since the preceding year. Where a firm has new completed a year’s business, including the 
day it starts up, the requirement shall be a quarter of the fixed overheads figure projected in its business 
plan unless an adjustment to that plan is required by the authorities. 
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ANNEX V 



OWN FUNDS 



1. The own funds of investment firms and credit institutions shall be defined in accordance with Directive 
89/299/EEC. 

For the purposes of this Directive, however, investment firms which do not have one of the legal forms 
referred to in Article 1 (1) of the Fourth Council Directive 78/660/EEC of 25 July 1978 based on 
Article 54 (3) (g) of the Treaty on the annual accounts of certain types of companies f 1 ) shall 
nevertheless be deemed to fall within the scope of Council Directive 86/635/EEC of 8 December 1986 
on the annual accounts and consolidated accounts of banks and other financial institutions ( 2 ). 



2. Notwithstanding paragraph 1, the competent authorities may permit those institutions which are obliged 
to meet the own-funds requirements laid down in Annexes I, II, HI, IV and VI to use an alternative 
definition when meeting those requirements only. No part of the own funds thus provided may be used 
simultaneously to meet other own-funds requirements. This alternative definition shall include the 
following items (a), (b) and (c) less item (d), the deduction of that item being left to the discretion of the 
competent authorities: 

(a) own funds as defined in Directive 89/299/EEC excluding only items (12) and (13) of Article 2 (1) of 
the same Directive for those investment firms which are required to deduct item (d) of this 
paragraph from the total of items (a), (b) and (c) of this paragraph; 

(b) an institution’s net trading-book profits net of any foreseeable charges or dividends, less net losses 
on its other business provided that none of those amounts has already been included in item (a) of 
this paragraph under item 2 or 11 of Article 2 (1) of Directive 89/299/EEC; 

(c) subordinated loan capital and/or the items referred to in paragraphs 5, subject to the conditions set 
out in paragraphs 3 to 7; 

(d) illiquid assets as defined in paragraph 8. 

3. The subordinated loan capital referred to in paragraph 2 (c) shall have an initial maturity of at least two 
years. It shall be fully paid up and the loan agreement shall not include any clause providing that in 
specified circumstances other than the winding up of die institution the debt will become repayable 
before the agreed repayment date, unless the competent authorities approve the repayment. Neither the 
principal nor the interest on such subordinated loan capital may be repaid if such repayment would 
mean that the own funds of the institution in question would then amount to less than 100% of the 
institution’s overall requirements. 

In addition, an institution shall notify the competent authorities of all repayments on such subordinated 
loan capital as soon as its own funds fall below 120 % of its overall requirements. 



4. The subordinated loan capital referred to in paragraph 2 (c) may not exceed a maximum of 150 % of 
the original own funds left to meet the requirements laid down in Annexes 1, II, HI, IV and VI and may 
approach that maximum only in particular circumstances acceptable to the relevant authorities. 

5. The competent authorities may permit institutions to replace the subordinated loan capital referred to in 
paragraphs 3 and 4 with items 3 and 5 to 8 of Article 2 (1) of Directive 89/299/EEC. 

6. The competent authorities may permit investment firms to exceed the ceiling for subordinated loan 
capital prescribed in paragraph 4 if they judge it prudentially adequate and provided that the total of 
such subordinated loan capital and die items referred to in paragraph 5 does not exceed 200 % of the 
original own funds left to meet the requirements imposed in A n nexes i, II, HI, IV and VI, or 250 % of 
the same amount where investment firms deduct item 2 (d) referred to in paragraph 2 when calculating 
own funds. 



(* *) OJ No L 222, 14. 8. 1978, p. 11. Diream ss last amended by Directive 90/605/EEC (OJ No L 317, 16. 11. 1990, 
P- 60). 

(*) OJ No L 372, 31. 12. 1986, p. 1. 
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7. The competent authorities may permit the ceiling for subordinated loan capital prescribed in 
paragraph 4 to be exceeded by a credit institution if they judge it prudentially adequate and provided 
that the total of such subordinated loan capital and the items referred to in paragraph 5 does not exceed 
250% of the original own funds left to meet the requirements imposed in Annexes I, II, III and VI. 

8. Illiquid assets include: 

— tangible fixed assets (except to the extent that land and buildings may be allowed to count against 
the loans which they are securing), 

— holdings in, including subordinated claims on, credit or financial institutions which may be included 
in the own funds of such institutions, unless they have been deducted under items 12 and 13 of 
Article 2 (1) of Directive 89/299/EEC or under paragraph 9 (iv) of this Annex. 

Where shares in a credit or financial institution are held temporarily for the purpose of a financial 
assistance operation designed to reorganize and save that institution, the competent authorities may 
waive this provision. They may also waive it in respect of those shares which are included in the 
investment firm’s trading book, 

— holdings and other investments, in undertakings other than credit institutions and other financial 
institutions, which are not readily marketable, 

— deficiencies in subsidiaries, 

— deposits made, other than those which are available for repayment within 90 days, and also 
excluding payments in connection with margined futures or options contracts, 

— loans and other amounts due, other than those due to be repaid within 90 days, 

— physical stocks, unless they are subject to the capital requirements imposed in Article 4 (2) and 
provided that such requirements are not less stringent than those imposed in Article 4 (1) (iii). 

9. Those investment firms included in a group subject to the waiver described in Article 7 (4) shall 
calculate their own funds in accordance with paragraphs 1 to 8 subject to the following 
modifications: 

{») the illiquid assets referred to in paragraph 2 (d) shall be deducted; 

(ii) the exclusion referred to in paragraph 2 (a) shall not cover those components of items 12 and 13 
of Article 2 (1) of Directive 89/299/EEC which an investment firm holds in respect of undertakings 
included in the scope of consolidation as defined in Article 7 (2) of this Directive; 

(ui) the limits referred to in Article 6 (1) (a) and (b) of Directive 89/299/EEC shall be calculated with 
reference to the original own funds less those components of items 12 and 13 of Article 2 (1) of 
Directive 89/299/EEC described in (ii) which are elements of the original own funds of the 
undertakings in question; 

(iv) those components of items 12 and 13 of Article 2 (1) of Directive 89/299/EEC referred to in (iii) 
shall be deducted from the original own funds rather than from the total of all items as prescribed 
in Article 6 (1) (c) of the same Directive for the purposes, in particular, of paragraphs 4 to 7 of this 
Annex. 
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ANNEX VI 



LARGE EXPOSURES 



1. Institutions referred to in Article 5 (2) shall monitor and control their exposures to individual clients 
and groups of connected clients as defined in Directive 92/121/EEC, subject to the following 
modifications. 6 



2. The exposures to individual clients which arise on the trading book shall be calculated by summing the 
following items (i), (ii) and (iii): 

(i) the excess — where positive — of an institution’s long positions over its short positions in all the 
financial instruments issued by the client in question (the net position in each of the different 
instruments being calculated according to the methods laid down in Annex I); 

(ii) in the case of the underwriting of a debt or an equity instrument, the institution’s exposure shall 
be its net exposure (which is calculated by deducting those underwriting positions which are 
subscribed or sub-underwritten by third parries on the basis of a formal agreement) reduced by 
the factors set out in paragraph 39 of Annex I. 

Pending further coordination, the competent authorities shall require institutions to set up systems 
to monitor and control their underwriting exposures between the time of the initial commitment 
and working day one in the light of the nature of the risks incurred in the markets in question; 

(iii) the exposures due to the transactions, agreements and contracts referred to in Annex II with the 
client in question, such exposures being calculated in the manner laid down in that Annex, 
without application of the weightings for counter-party risk. 

3. Thereafter, the exposures to groups of connected clients on the trading book shall be calculated by 
summing the exposures to individual clients in a group, as calculated in paragraph 2. 

4. The overall exposures to individual clients or groups of connected clients shall be calculated by 
summing cue exposures which arise on the trading book and the exposures which arise on the 
non-trading book, taking into account Article 4 (6) to (12) of Directive 92/121/EEC. In order to 
calculate the exposure on the non-trading book, institutions shall take the exposure arising from assets 
which are deducted from their own funds by virtue of paragraph 2 (d) of Annex V to be zero. 

5. Institutions’ overall exposures to individual clients and groups of connected clients calculated in 
accordance with paragraph 4 shall be reported in accordance with Article 3 of Directive 



6. That sum of the exposures to an individual client or group of connected clients shall be limited in 
accordance with Article 4 of Directive 92/121/EEC subject to the transitional provisions of Article 6 of 
the same Directive. 



7. Notwithstanding paragraph 6 the competent authorities may allow assets constituting claims and other 
exposures on investment firms, on recognized third-country investment firms and recognized clearing 
houses and exchanges in financial instruments to be subject to the same treatment accorded to those on 
credit institutions in Article 4 (7) (i), (9) and (10) of Directive 92/121/EEC. 

8. The competent authorities may authorize the limits laid down in Article 4 of Directive 92/121/EEC to 
be exceeded subject to the following conditions being met simultaneously: 

1. the exposure on die non-trading book to the client or group of clients in question does not exceed 
the limits laid down in Directive 92/121/EEC, calculated with reference to own funds as defined in 
Directive 89/299/EEC, so that the excess arises entirely on die trading book; 

2- finn meets an additional capital requirement on the excess in respect of die limits bid down in 
Article 4 (1) and a) of Directive 92/121/EEC This shall be calculated by selecting those 
components of the total trading exposure to the client or group of clients in question which attract 
die highest specific-risk requirements in Annex I and/or requirements in Annex D, the sum of which 
equals the amount of the excess referred to in 1; where the excess has not persisted for more than 
10 days, the additional capital requirement shall be 200% of the requirements referred to in the 
previous sentence, on these components. 
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As from 10 days after the excess has occurred, the components of the excess, selected in accordance 
with the above criteria, shall be allocated to the appropriate line in column 1 of the table below in 
ascending order of specific-risk requirements in Annex I and/or requirements in Annex II. The 
institution shall then meet an additional capital requirement equal to the sum of the specific-risk 
requirements in Annex I and/or the Annex II requirements on these components multiplied by the 
corresponding factor in column 2; 



Table 



Excess over the limits 

(on the basis of a percentage of own funds) 


Factors 


(1) 


(2) 


Up to 40 % 


200% 


From 40 % to 60 % 


300% 


From 60 % to 80 % 


400% 


From 80% to 100% 


500% 


From 100% to 250% 


600% 


Over 250% 


900% 



3. where 10 days or less has elapsed since the excess occurred, the trading-book exposure to the client 
or group of connected clients in question must not exceed 500 % of the institution’s own funds; 

4. any excesses which have persisted for more than 10 days must not, in aggregate, exceed 600% of 
the institution’s own funds; 

5. institutions must report to the competent authorities every three months all cases where the limits 
laid down in Article 4 (1) and (2) of Directive 92/121/EEC have been exceeded during the 
preceding three months. In each case in which the limits have been exceeded the amount of the 
excess and the name of the client concerned must be reported. 

9. The competent authorities shall establish procedures, of which they shall notify the Council and the 
Commission, to prevent institutions from deliberately avoiding the additional capital requirements that 
they would otherwise incur on exposures exceeding the limits laid down in Article 4 (1) and (2) of 
Directive 92/121/EEC once those exposures have been maintained for more than 10 days, by mwiu of 
temporarily transferring the exposures in question to another company, whether within the same group 
or not, and/or by undertaking artificial transactions to dose out the exposure during the 10-day period 
and create a new exposure. Institutions shall maintain systems which ensure that any transfer which 
has this effect is immediately reported to the competent authorities. 

10. The competent authorities may permit those institutions which are allowed to use the alternative 
definition of own funds under paragraph 2 of Annex V to use that definition for the purposes of 
paragraphs 5, 6 and 8 of this Annex provided that the institutions concerned are required, in addition, 
to meet all of the obligations set out in Articles 3 and 4 of Directive 92/121/EEC, in respect of the 
exposures which arise outside their trading books by using own funds as d-fii j n Directive 
89/299/EEC * 
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COUNCIL DIRECTIVE 
of 18 December 1989 
on a solvency ratio for credit institutions 

(89/647/EEC) 



THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Economic Community, and in particular the first and third 
sentences of Article 57 (2) thereof, 



Having regard to the proposal from the Commission (»), 
In cooperation with the European Parliament (* *), 



Having regard to the opinion of the Economic and Social 
Committee ( 3 ), 

Whereas this Directive is the outcome of work carried out 
by the Banking Advisory Committee, which, pursuant to 
Article 6 (4) of Council Directive 77/780/EEC of 12 
December 1977 on the coordination of laws, regulations and 
administrative provisions relating to the taking up and 
pursuit of the business of credit institutions (*), as last 
amended by Directive 89/646/EEC (*), is responsible for 
making suggestions to the Commission with a view to 
coordinating the coefficients applicable in the Member 
States; 

Whereas the establishment of an appropriate solvency 
ratio plays a central role in the supervision of credit 
institutions; 

Whereas a ratio which weights assets and off-balance-sheet 
items according to the degree of credit risk is a particularly 
useful measure of solvency; 

Whereas the development of common standards for own 
funds in relation to assets and off-balance-sheet items 
exposed to credit risk is, accordingly, an essential aspect of 
the harmonization necessary for die achievement of the 
mutual recognition of supervision techniques and thus the 
completion of the internal banking market; 

Whereas, in that respect, this Directive must be considered 
in conjunction with other specific instruments also 
harmonizing the fundamental techniques of the supervision 
of credit institutions; 

Whereas this Directive must also be seen as complementary 
to Directive 89/646/EEC, which lays out the broader 
framework of which this Directive is an integral part; 



(') OJ No C 135, 25. 5. 1988, p. 2. 

{*) OJ No C 96, 17. 4. 1984, p. 86 and OJ No C 304, 4. 12. 
1984. 

n OJ No C 337, 31. 12. 1988, p. 8. 

(*> OJ No L 322, 17. 12.1977, p. 30. 

(*) See page 1 of this Official Journal. 



Whereas, in a common banking market, institutions are 
required to enter into direct competition with one another 
and whereas the adoption of common solvency standards 
m the form of a minimum ratio will prevent distortions 

system^™ 1011 3nd StrengThcn the Com munity banking 



Whereas this Directive provides for different weightings to be 
given to guarantees issued by different financial institutions- 
whereas the Commission accordingly undertakes to examine 
whether the Directive taken as a whole significantly distorts 
competition between credit institutions and insurance 
companies and, m the light of that examination, to consider 
whether any remedial measures are justified; 



Whereas the minimum ratio provided for in this Directive 
reinforces the capital of credit institutions in the Community* 
whereas a level of 8 % has been adopted following a 
stansucal survey of capita] requirements in force at the 
beginning of 1988; 

Whereas measurement of and allowance for interest-rate 
foreign-exchange and other marker risks are also of great 
importance in the supervision of credit institutions; whereas 
the Co mmissi on will accordingly, in cooperation with the 
competent authorities of the Member States and all other 
bodies working towards similar ends, continue to study the 
techniques available; whereas it will then make appropriate 
proposals for the further harmonization of supervision rules 
relating to those risks; whereas in so doing it will keep a 
special watch on the possible interaction berween the various 
banking risks and consequently pay particular attention to 
the consistency of the various proposals; 

Whereas, in making proposals for rules for the supervision of 
investment services and the adequacy of the capital of entities 
operating in that area, the Commission will ensure that 
equivalent requirements are applied in respect of the level of 
own funds, if the same type of business is transacted and 
identical risks are assumed; 

Whereas the specific accounting technique to be used for the 
calculation of solvency ratios must take account of the 
provisions of Council Directive 86/ 635 /EEC of 8 December 
IS46 on the annua] accounts and consolidated accounts of 
banks and other financial institutions (*), which incorporates 
certain adaptations of the provisions of Council Directive 
83/349 /EEC ( 7 ), as amended by the Act of Accession of 
Spain and Portugal; whereas, pending transposition of the 
provisions of those Directives into the national laws of the 
Member States, the use of a specific accounting technique for 

(*) OJ No L 372, 31. 12. 1986, p. 1. 
n OJ No L 193, 18. 7. 1983, p. 18. 
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the calculation of solvency ratios should be left to the 
discretion of the Member States; 

Whereas the .application of a 20% weighting to credit 
institutions’ holdings of mortgage bonds may unsettle a 
national financial market on which such instruments play a 
preponderant role; whereas, in this case, provisional 
measures are taken to apply a 10% risk weighting; 

Whereas technical modifications to the detailed rules laid 
down in this Directive may from time to rime be necessary to 
take account of new developments in the banking sector; 
whereas the Commission will accordingly make such 
modifkarions as axe necessary, after consulting the Banking 
Advisory Committee, within the limits of the implementing 
powers conferred on the Commission by the provisions of the 
j tea ty; whereas that Committee will act as a ‘Regulatory’ 
Committee, according to the rales of procedure laid down in 
Article 2, procedure III, variant (b), of Council Decision 
87/ 373 /EEC of 13 July 1987 laying down the procedures 
for the exerase of implementing powers conferred on the 
Cotmaussaosi (*), 



HAS ADOPTED THE DIRECTIVE: 



Scope and ck&ntions 



1. This Directive 
as defined the first 
77/ 780 /EEC. 



Artkie 1 

shall apply to credit institutions 
of Article 1 of Directive 



2. paragraph i, Mcmba- State, 

seed not apply tbs Directive to credit imomtioo, lined in 
Anode 2 (2) of Directive 77/780/EEC. 

3 ’ U A % whidl > as defined in Artide 

2 {4} (a) of Dtramve 77/780/EEC, is affiliated to a central 

J State, may be exempted .from the 

this Directive, provided that ai such affiliated 
ctecirt and then central bodies axe included in 

solvency ratios in accordance with 



this 



4. Exceptionally, a _ iUiincr njl , . 

22 * “ httercst-rat/ar 

C *** Gcedk imnn,Tirtn * in d 



&e sum ®f ks asset and off-balance-sheet items inrlnA 

in rf* 50% ^ I00% 

atcotdaocc wid, Arridc «, ^ 



P} Oj No L 197, It. 7. 19*7, p . 33 



10 % of total assets and off-balance-sheet items and shall 
not in any event exceed 15 % before application of the 
weightings, 

— its main activity consists of acting as intermediary 
between the central bank of its Member State and the 
banking system, 

— the competent authority applies adequate systems of 
supervision and control of its credit, interest-rate and 
market risks. 

The Member States shall inform the Commission of the 
exemptions granted, in order to ensure chat they do not result 
in distortions of competititon. Within three years of the 
adoption of this Directive, the Commission shall submit to 
the Council a report together, where necessary, with anv 
proposals it may consider appropriate. 



Article 2 

1. For the purposes of this Directive: 

— ‘competent authorities’ shall mean the authorities defined 
in the fifth indent of Artide 1 of Council Directive 
83/350/EEC, 

— ‘Zone A’ shall comprise all the Member States 
and all other countries which are full members of 
the Organization for Economic Cooperation and 
Development (OECD) and those countries which have 
conduded special lending arrangements with the 
International Monetary Fund (IMF) assodated with the 
Fund’s General Arrangements to Borrow (GAB), 

— ‘Zone B* shall comprise all countries not in Zone A, 

— ‘Zone A credit institutions’ shall mean all credit 
institutions authorized in the Member States, in 
acccordance with Artide 3 of Directive 77/780 /EEC, 
induding their branches in third countries, and all private 
and public undertakings covered by the definition in the 
first indent of Artide 1 of Directive 77/780/EEC and 
authorized in other Zone A countries, induding their 
branches, 

— ‘Zone B credit institutions’ shall mean all private and 
public undertakings authorized outside Zone A covered 
by the definition in the first indent of Artide 1 of Directive 
77/780/EEC, induding their branches within the 
Community, 

non-bank sector’ shall mean all borrowers other than 
o-edit institutions as defined in the fourth and fifth 
indents, central governments and central banks, regional 
governments and local authorities, the European 
Communities, the European Investment Bank and 
multilateral development banks as defined in the seventh 
indent, 

~ multilateral development banks’ shall mean the 
International Bank for Reconstruction and 
Development, the International Finance Corporation, 
the Inter-American Development Bank, the Asian 
Development Bank, the African Development Bank, the 
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Council of Europe Resettlement Fund, the Nordic 
Investment Bank and the Caribbean Development 
Bank, 

‘full-risk’, ‘medium-risk’, ‘medium /low-risk’ and 
‘low-risk’ off-balance-sheet items shall mean the items 
described in Article 6 (2) and listed in Annex I. 

2. For the purposes of Article 6 (1) (b), the competent 
authorities may include within the concept of regional 
governments and local authorities non-commercial 
administrative bodies responsible to regional governments or 
local authorities, and those non-commercial undertakings 
owned by central governments, regional governments, local 
authorities or authorities which, in the view of the competent 
authorities, exercise the same responsibilities as regional and 
local authorities. 



Article 3 

General principles 

1. The solvency ratio referred to in paragraphs 2 to 7 
expresses own funds, as defined in Article 4, as a proportion 
of total assets and off-balance-sheet items, risk-adjusted in 
accordance with Article 5. 

2. The solvency ratios of credit institutions which 
are neither parent undertakings as defined in Article 1 
of Directive 83/349 /EEC nor subsidiaries of such 
undertakings shall be calculated on an individual basis. 

3. The solvency ratios of credit institutions which are 
parent undertakings shall be calculated on a consolidated 
basis in accordance with the methods laid down 
in this Directive and in Directives 83 /350/EEC and 
86/635/EEC (*). 

4. The competent authorities responsible for authorizing 
and supervising a parent undertaking which is a credit 
institution may also require the calculation of a 
subconsolidated or unconsolidated ratio in respect of that 
parent undertaking and of any of its subsidiaries which are 
subject to authorization and supervision by them. Where 
such monitoring of the satisfactory allocation of capital 
within a banking group is hot carried out, other measures 
must be taken to attain that end. 

5 . Where the subsidiary of a parent undertaking has been 
authorized and is situated in another Member State, the 
competent authorities which granted that authorization 
shall require .the calculation of a subconsolidated or 
unconsolidated ratio. 

6. Notwithstanding paragraph 5, the competent 
authorities responsible for authorizing the subsidiary of a 
parent undertaking situated in another Member State may, 
by way of a bilateral agreement, delegate their responsibility 
for supervising solvency to the competent authorities which 
have authorized and which supervise the parent undertaking 



(*) OJ No L 372, 31. 12. 1986, p. 1. 



so that they assume responsibility for supervising the 
subsidiary in accordance with this Directive. The 
Commission shall be kept informed of the existence and 
content of such agreements. It shall forward such 
information to the other authorities and to the Banking 
Advisory Committee. 

7. Without prejudice to credit institutions’ compliance 
with the requirements of paragraphs 2 to 6, the competent 
authorities shall ensure that ratios are calculated not less than 
twice each year, either by credit institutions themselves 
which shall communicate the results and any component 
data required to the competent authorities, or by the 
competent authorities, using data supplied by the credit 
institutions. 

8. The valuation of assets and off-balance-sheet items 
shall be effected in accordance with Directive 86/ 635/EEC. 
Pending implementation of the provisions of that Directive, 
valuation shall be left to the discretion of the Member 
States. 



Article 4 

The numerator: own funds 

Own funds as defined in Directive 89/299 /EEC ( 2 ) shall 
form the numerator of the solvency ratio. 



Article S 

The denominator: risk-adjusted assets and off-balance-sheet 

items 

1. Degrees of credit risk, expressed as percentage 
weightings, shall be assigned to asset items in accordance 
with Articles 6 and 7, and exceptionally Articles 8 and 11. 
The balance-sheet value of each asset shall then be multiplied 
by the relevant weighting to produce a risk-adjusted 
value. 

2. In the case of the off-balance-sheet items listed in 
Annex I, a two-stage calculation as precribed in Article 6 (2) 
shall be used. 

3. In the case of the interest-rate- and foreign- 
exchange-related off-balance-sheet items referred to in 
Article 6 (3), the potential costs of replacing contracts in the 
event of counterparty default shall be calculated by means of 
one of the two methods set out in Annex II. Those costs shall 
be multiplied by the relevant counterparty weigthings in 
Article 6 (1), except that the 100% weightings as provided 
for there shall be replaced by 50% weightings to produce 
risk-adjusted values. 

4. The total of the risk-adjusted values of the assets and 
off-balance-sheet items mentioned in paragraphs 2 and 3 
shall be the denominator of the solvency ratio. 



(*) OJ No L 124, 5. 5. 1989, p. 16. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



30. 12. 89 



Official Journal of the European Communities 



No L 386/17 



Article 6 



Risk weightings 

1. The following weightings shall be applied to the 
various categories of asset items, altough the competent 
authorities may fix higher weightings as they see fit: 

(a) Zero weighting 

1- cash in hand and equivalent items; 

2. asset items constituting claims on Zone A central 
governments and central banks; 

3. asset items constituting claims on the European 
Communities; 

4. asset items constituting claims carrying the explicit 
guarantees of Zone A central governments and 
central banks; 

5- asset items constituting claims on Zone B central 
governments and central banks, denominated and 
funded in the national currencies of the 
borrowers; 

6. asset items constituting claims carrying the explicit 
I* aarantees of Zone B central governments and 
central banks, denominated and funded in the 
national currency common to the guarantor and the 
borrower; 

7. asset items secured, to the satisfaction of the 
competent authorities, by collateral in the form of 
Zone A central government or central bank 
securities, or securities issued by the European 
Communities, or by cash deposits placed with the 
lending institution or by certificates of deposit or 
similar instruments issued by and lodged with the 
latter; 

(b) 20% weighting 

1. asset items constituting claims on the European 
Investment Bank (EIB); 

2. asset items constituting claims on multilateral 
development banks; 

3- asset items constituting claims carrying the explicit 
guarantee of the European Investment Bank (EIB); 

4. asset items constituting claims carrying the explicit 
guarantees of multilateral development banks; 

5- asset items constituting claims on Zone A regional 
- « local authorities, subject to 

. asset items constituting claims carrying die explicit 
guarantees of Zone A regional governments or local 
authorities, subject to Article 7; 

7. asset items constituting claims on Zone A credit 
institutions but not constituting such institutions’ 
own funds as defined in Directive 89 /299/EEC; 



8. asset items constituting claims, with a maturity of 
one year or less, on Zone B credit institutions, other 
than securities issued by such institutions which are 
recognized as components of their own funds; 

9. asset items carrying the explicit guarantees of 
Zone A credit institutions; 

10. asset items constituting claims with a maturity of 
one year or less, carrying the explicit guarantees of 
Zone B credit institutions; 

11. asset items secured, to the satisfaction of the 
competent authorities, by collateral in the form of 
securities issued by the EIB or by multilateral 
development banks; 

12. cash items in the process of collection; 



(c) 50% weighting 



1- loans fully and completely secured, to the satisfaction 
of die competent authorities, by mortgages on 
residential property which is or will be occupied or let 
by the borrower; 



2. prepayments and accrued income: these assets shall 
be subject to the weighting corresponding to the 
counterparty where a credit institution is able to 

aCCOrdance Directive 

86/635/EEC. Otherwise, where it is unable to 
determine the contraparty, it shall apply a flat-rate 
weighting of 50%; 

(d) 100% weighting 



1. asset items constituting claims on Zone B central 
governments and central banks except where 
denominated and funded in the national currency of 
the borrower; 

2. asset items constituting claims on Zone B regional 
governments or local authorities; 

3. asset items constituting claims with a maturity of 
more than one year on Zone B credit institutions; 

4. asset items constituting claims on the Zone A or 
Zone B non-bank sectors; 

5; tangible assets within the meaning of assets as listed 
in Article 4 (10) of Directive 86/635/EEC; 

t». holdings of shares, participations and other 
components of die own funds of other credit 
institutions which are nor deducted from the own 
funds of the lending institutions; 

7. all other assets except where deducted from own 



2 * P* following treatment shall apply t€ 

off-balance-sheet items other than those covered it 
paragraph 3, They shall first be grouped according to the risl 
groupings m out in Annex L The frill value of the full-tisl 
items shall be taken into account, 50% of the value of th< 
medium-risk items and 20 % of the medium /low-risk items 
while the value of low-risk items shall be set at zero Th< 



Printed image digitised by the University of Southampton Library Digitisation Unit 



No L 386/18 



Official journal of the 



second stage shall be to multiply the off-balance-sheet values 
adjusted as described above, by the weightings attributable 
ro the relevant counterparties, in accordance with the 
treatment of asset items prescribed in paragraph 1 and Article 
7. In the case of asset sale and repurchase agreements and 
outright forward purchases, the weightings shall be those 
attaching to the assets in question and not to the 
counterparties to the transactions. 



3 . The methods set out in Annex II shall be applied to the 
interest-rate and foreign-exchange risks listed in 
Annex III. 



4. Where off-balance-sheet items carry explicit 
guarantees, they shall be weighted as if they had been 
incurred on behalf of the guarantor rather than the 
counterparty. Where the potential exposure arising from 
off-balance-sheet transactions is fully and completely 
secured, to the satisfaction of the competent authorities, by 
any of the asset items recognized as collateral in paragraph 
1 (a) (7) or (b) (11), weightings of 0% or 20 % shall apply, 
depending on the collateral in question. 



5. Where asset and off-balance-sheet items are given a 
lower weighting because of the existence of explicit 
guarantees or collateral acceptable to the competent 
authorities, the lower weighting shall apply only to that part 
which is guaranteed or which is fully covered by the 
collateral. 



uropean Communities 



Article 8 

1 . The Member States may apply a weighting of 20 % to 
asset items which are secured, to the satisfaction*" of °the 
competent authorities concerned, by collateral in the form of 
securities issued by Zone A regional governments or local 
authorities, by deposits placed with Zone A credit 
institutions other than the lending institution, or by 
certificates of deposit of similar instruments issued bv rhn^ 
credit institutions. 

2. The Member States may apply a weighting of 1 0 % to 
claims on institutions specializing in the inter-bank and 
public-debt markets in their home Member States and subject 
to dose supervision by the competent authorities where those 
asset items are fully and completely secured, to the 
satisfaction of the competent authorities of the home 
Member States, by a combination of asset items mentioned in 
Artide 6 (1) (a) and (b) recognized by the latter as 
constituting adequate collateral. 

3 . The Member States shall notify the Commission of any 
provisions adopted pursuant to paragraphs 1 and 2 and of 
the grounds for such provisions. The Commission shall 
forward that information to the Member States. The 
Commission shall periodically examine the implications of 
those provisions in order to ensure that they do not result in 
any distortions of competition. Within three years of the 
adoption of this Directive, the Commission shall submit to 
the Coundl a report together, where necessary, with any 
proposals it may consider appropriate. 



Article 7 



1 . Notwithstanding the requirements of Artide 6(1) (b), 
the Member States may fix a weighting of 0 % for their own 
regional governments and local authorities if there is no 
difference in risk between claims on the latter and claims on 
their central governments bec a use of the revenue-raising 
powers of the regional governments and local authorities and 
the existence of specific institutional arrangements the effect 
of which is to reduce the chances of default by the latter. A 
zero weighting fixed in accordance with these criteria shall 
apply to daims on and off-balance-sheet items incurred on 
behalf of the regional governments and local authorities in 
question and daims on others and off-balance-sheet items 
incurred on behalfpf others and guaranteed by those regional 
governments and local authorities. 



2. The Member States shall notify the Commission if they 

believe a zero weighting to be justified according to the 
criteria laid down in paragraph 1. The Commission shall 
circulate that information. Other Member States may offer 
the credit institutions under the supervision of their 
competent authorities the possibility of applying a zero 
weighting when they undertake business with the regional 
governments or local authorities in question or where they 
hold daims guaranteed by the latter. 



Article 9 

1 . The technical adaptations to be made to this Directive 

in the following areas shall be adopted in accordance with the 

procedure laid down in paragraph 2: 

— a temporary reduction in the minimum ratio prescribed in 
. Artide 10 or the weightings prescribed in Artide 6 in 

order to take account of specific dreumstances, 

— the definition of ‘Zone A’ in Artide 2, 

— the definition of ‘multilateral devdopment banks’ in 
Artide 2, 

— amendment of the definitions of the assets listed in 
Artide 6 in order to take account of developments on 
fmandal markets, 

— the lists and dassification of off-balance-sheet items in 
Annexes I and III and their treatment in the calculation 
of the ratio as decribed in Artides 5, 6 and 7 and 
Annex II, 

— clarification of the definitions in order to ensure uniform 
application of this Directive throughout the 
Community, 

— darification of the definitions in order to take account in 
the implementation of this Directive of developments on 
finandal markets, 

— the alignment of terminology on and the framing of 
definitions in accordance with subsequent acts on credit 
institutions and related matters. 
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i he Commission shall be assisted by a committee 
composed of representatives of the Member States and 
chaired by a representative of the Commission. 



The Commission representative shall submit to the 
committee a draft of the measures to be taken. The 
committee shall deliver its opinion on the draft within a time 
" * W ^ IC ^ I * ne chairman may lay down according to the 
urgency of the matter. The opinion shall be delivered by the 
majority bid down in Article 148 (2) of the Treaty in the case 
° cessions which the Council is required to adopt on a 
proposal from the Commission. The votes of the 
representatives of the Member States in die committee shall 
he weighted m the manner set out in that Article. The 
chairman shall not vote. 



The Gottantssion shall adopt the measures envisaged if they 
are m accordance with the opinion of the committee. 



L the measures envisaged are not in accordance with the 
©psmos of die committee, or if no opinion is delivered, the 
U>rrmm f lon without delay, submit to die Council a 
proposal concerning die measures to be taken. The Council 
shall aa by a qualified majority. 



if the Council docs not act within three months of the referral 

fa* adopt the measures proposed. 

. "" . has decided against those measures by a 

simni** majority. 



Ankle 10 



LllhlS.'S 3 from 1 JanMIT 1993 institutions 
sha2 he teqmre.. ^rnunendy to maintain the ratio defined in 
Amde 3 at a ievd of at least 8%. 



^utho^T^ im,lin6 -J^f raf>1 ' *’ “mpetent 

“n=dcr appritST^ ratios “ *ey 



Ll 8 % the competent authorities 

&aL ensure that the credit institution in Question r*W 
appropriate measures to restore the ratio Z? 

minimmn as quickly as poSbk agrttd 



Ankle 11 



--cached ““ of has not 

P-criheTm ^ ^ 

kvd bv , must ^ radua % approach that 

^t£ d n SSL 

competent amhoriries SLatrh? ** y^ pOTar ) r “d the 
fatT bc *PP««i of the reasons 



2. For not more than five years after the date prescribed in 
Article 10 (1) the Member States may fix a weighting of 10°/ 
for the bonds defined in Article 22 (4) of Council Directive 
85/611/EEC on the coordination of laws, regulations and 
administrative provisions relating to undertakings for 
collective investment in transferable securities (UCITS) ( 1 ) 
as amended by Directive 88/220/EEC (*), and maintain k 
for credit institutions when and if they consider it necessary 
to avoid grave disturbances in the operation of their markets 
Such exceptions shall be reported to the Commission 



3. For not more than seven years after 1 January 1993 
Article 10(1) shall not apply to the Agricultural Bank of 
Greece. However the larter must approach the level 
prescribed in Article 1 0 ( 1 ) by successive stages according to 
me method described in paragraph 1. 6 



4 By derogation from Article 6 (1) ( c ) (1) unti , 
1 January 19% Germany, Danmark and Greece may a p X^ 
weighting of 50 % to assets which are entirely and completely 
secured to the satisfaction of the competent authoring 
concerned, by mortgages on completed residential property 
on offices or on multi-purpose commercial premises, situated 
withm the temtones of those three Member States provided 
that the sum borrowed does not exceed 60 % of the value of 
the property m question, calculated on the basis of rigorous 
assessment catena laid down in statutory or regulatory 
provisions. 6 y 



x Member States may apply a 50% weighting to 
property ieasrng transactions concluded within ten years of 
the date laid down in Article 12 (1) and concerning assifor 
business use situated in the country of the head office and 
governed by statutory provisions whereby the lessor retains 

ownership of the rented asset until the tenant exercises his 
option to purchase. 



Article 12 



1. The Member States shall adopt the measures necessar 

for them to comply with the provisions of this Directive b 
1 January 1991 at the latest. 



2. The Member States shall communicate to the 
^mnusaon the texts of the main laws, regulations and 

P/ Ovmo “ «Wch they adopt in the field 
covered by this Directive. 



Ankle 13 

This Directive is addressed to the Member States. 



I>one at Brussels, 18 December 1989. 



For the Council 
The President 
p. BEREGOVOY 



!al 2J L 375 * 31 * 12 ‘ 1585, p. 3. 
O OJ No L 100, 19. 4. 1988, p. 31. 
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ANNEX I 



CLASSIFICATION OF OFF-BALANCE-SHEET ITEMS 



Full risk 

Guarantees having the character of credit substitutes, 

— Acceptances, 

Endorsements on bills not bearing the name of another credit instltudon, 

— Transactions with recourse, 

Irrevocable standby letters of credit having the character of credit substitutes, 

— Asset sale and repurchase agreements as defined in Arddes 12 (1) and (2) of Directive 86/635/EEC, if these 
agreements are treated as off-balance-sheer items pending application of Directive 86/635/EEC, 

Assets purchased under outright forward purchase agreements, 

— Forward forward deposits, 

— The unpaid portion of partly-paid shares and securities, 

— Other items also carrying full risk. 

Medium risk 

— Documentary credits issued and confirmed (see also medium/low risk), 

— Warranties and indemnities (induding tender, performance, customs and tax bonds) and guarantees not 
having the character of credit substitutes, 

— Asset sale and repurchase agreements as defined in Artide 12 (3) and (5) of Directive 86/ 635/EEC, 

— Irrevocable standby letters of credit not having the character of credit substitutes, 

— Undrawn credit facilities (agreements to lend, purchase securities, provide guarantees or acceptance facilities) 
with an original maturity of more than one year, 

— Note issuance facilities (NIFs) and revolving underwriting facilities (RUFs), 

— Other items also carrying medium risk. 

Medium/low risk 

— Documentary credits in which underlying shipment acts as collateral and other self-liquidating 
transactions, 

— Other items also carrying medium /low risk. 

Low risk 

— Undrawn credit facilities (agreements to lend, purchase securities, provide guarantees or acceptance facilities) 
with an original maturity of up to and induding one year or which may be cancelled unconditionally at any time 

- without notice, 

— Other items also carrying low risk. 

The Member States undertake to inform the Commission as soon as they have agreed to indude a new 
off-balance-sheet item in any of the last indents under each category of risk. Such items will be definitively classified 
at Community level once the procedure laid down in Article 9 has been completed. 
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ANNEX II 

THE TREATMENT OF OFF-BALANCE-SHEET ITEMS CONCERNING INTEREST AND FOREIGN- 

EXCHANGE RATES 



ubjcct to the consent of their supervisory authorities, credit institutions may choose one of the methods set out 

thC ^ aSSOQ f Cd T h thc “"“actions listcd ^ Annex III. Interest-rate and foreign-exchange 

fnZZ Z ° n reCOgn . IZ 1 ed exchan ^ es w h=re they are subject to daily margin requirements and 
foreign-exchange contracts with an original maturity of 14 calendar days or less are excluded 

Where there is a separate bilateral contract for novation, recognized by the national supervisory authorities 
between a credit institution and its counterparty under which any obligation to each other to deliver payments in 

° K ^ &VCn ^ "'automatically amalgamated with other similar obligations due on the 
same date, the single net amount fixed by such novation is weighted, rather than the gross amounts 



Method 1: the ‘marking to market’ approach 

” ob^r to con,ric “ ,mitWns !o m “ ktt) ^ repia “ m '" t ““ ° f 

S ZZLr\Ll°^ htain a fig ^ e for POtC ? dal 1 fctUI£ crcdit exposure t 1 ), the notional principal amounts or values 
underlying an institutions aggregate books are multiplied by the following percentages: 




C T at . rcpUccmcnt “ d PO“«ria I hiture credit exposure is multiplied by the risk 
weightings allocated to the relevant counterparties in Article 6. 



Method 2: the ‘original exposure’ approach 

Step (a): the notional principal amount of each instrument is multiplied by the percentages given below: 







rate waps' m which only the current replacement cost will be 
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ANNEX III 



types of off-balance-sheet items concerning interest rates and foreign 

EXCHANGE 



Interest-rate contracts 

— Single-currency interest rate swaps, 

— Basis swaps, 

— Forward-rate agreements, 

— Interest-rare futures, 

— Interest-rate options purchased, 

— Other contracts of a similar nature. 

Foreign-exchange contracts 

— Cross-currency interest-rate swaps. 
Forward foreign-exchange contracts, 

— Currency futures, 

“ Currency options purchased, 

Other contracts of a similar nature. 
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COMMISSION 



COMMISSION DIRECTIVE 
of 13 December 1330 

sxiaptjng the technical definition of ‘multilateral development banks’ in Council 
Directive 83/647/EEC of 18 December 1383 on a solvency ratio for credit 

institutions 



(9 1/31 /EEC) 



THE COMMISSION OF THE EUROPEAN COMMUNITIES. 

Having regard to the Treaty establishing the European 
Economic Community^ 

Having regard to Council Directive 89/647/EEC of 18 
December 1383 on a solvency ratio for credit institu- 
tions ('), and in particular Article 3 thereof, 

Whereas the Commission has submitted a proposal for a 
Council Decision on the conclusion of the Agreement 
establishing an European Bank for Reconstruction and 
Development (*) ; 

Whereas the seventh indent of Article 2 (1) of Directive 
89/647/EEC defines the ‘multilateral development banks* 
in a enumerate manner including the Inwnapmul Bank 
for Reconstruction and Development, the international 
Finance Corporation, the Inter-American Development 
Bank, the Asian Development Bank, the African Deve- 
lopment Bank, the Council of Europe Resettlement Fund, 
the Nordic Investment Bank and the Carihh«n Develop- 
ment Bank ; 

Whereas the definition of multilateral development banks 
wan be subject to technical adaptations as provided for in 
Article 9 (1) and in accordance with the procedure laid 
down in Article 9 (2) of Directive 89/647/EEC; 

Whereas the European Bank for Reconstruction and 
Development embodies the same main as 

the abovernentioned multilateral development banks ; 
whereas this new multilateral financial institution is Euro- 
pean in its.basic character and broadly international in its 
membership ; whereas it constitutes a new and unique 
structure of cooperation in Europe in order to promote 
the economic progress of Central and Eastern European 
countries to help their economies become more interna- 
tionally competitive and assist them in their reconsuuc- 
^on and development, and thus to reduce, where appro- 
priate, any risk related to the financing of their econo- 
mies ; whereas for these reasons the European for 



Reconstruction and Development should be included in 
the definition of ‘multilateral development banks’ in 
Council Directive 89/647/EEC; 

Whereas the provisions of this Directive are in accordance 
with the opinion of the Banking Advisory Committee 
acting as the committee which is to assist the Commis- 
sion in accordance with the procedure laid down in 
Article 9 (2) of Directive 89/647/EEC, 

HAS ADOPTED THIS REGULATION : 

Article 1 

The definition of ‘multilateral development banks* in the 
seventh indent of Article 2 (1) of Directive 89/647/EEC 
shall include the European Bank for Reconstruction and 
Development. 

Article 2 

1. Under the condition that the Council Decision on 
the conclusion of the Agreement establishing an Euro- 
pean Bank for Reconstruction and Development has been 
adopted. Member States in implementing Directive 
89/647/EEC shall adopt the measures necessary for them 
to comply with the provision of this Directive by 31 
March 1991 at the latest. 

2. The Member States shall communicate to the 
Commission the tews of the main laws, regulations and 
administrative provisions which they adopt in the field 
covered by this Directive. 

Article J 

This Directive is addressed to the Member States. 

Done at Brussels, 19 December 1990. 

For the Commission 
Leon BRTTTAN 
Vice-President 



n oj No L\ 386. 30. 12. 1989. p. M. 
(-J OJ No C 241. 26. 9. 1990. p. i. 
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II 

(Acts whose publication is not obligatory ) 



COUNCIL 



COUNCIL DIRECTIVE 92/121/EEC 
of 21 December 1992 

on the monitoring and control of large exposures of credit institutions 



THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Economic Community, and in particular the first and 
third sentences of Article 57 (2) thereof, 

Having regard to the proposal from the Commission ('), 

In cooperation with the European Parliament (* *), 

Having regard to the opinion of the Economic and 
Social Committee (’), 

Whereas this Directive comes within the framework of 
the aims set out in the Commission’s White Paper on 
completing the internal market; 

Whereas the essential rules for monitoring large 
exposures of credit institutions should be harmonized; 
whereas Member Sutes should still be able to adopt 
provisions more stringent than those provided for by this 
Directive; 

Whereas this Directive has been the subject of consul- 
tation with the Banking Advisory Committee, which, 
under Article 6 (4) of Council Directive 77/780/EEC of 
12 December 1977 on the coordination of laws, regu- 
lations and administrative provisions relating to the 
taking-up and pursuit of the business of credit 
institutions (*), is responsible for making suggestions to 
the Commission with a view to coordinating the coef- 
ficients applicable in the Member States; 



(') OJ No C 123, 9. 5. 1991, p. 18 and 
OJNoC 175, 11.7. 1992, p 4. 

(*) OJ No C 150, 15. 6. 1992, p. 74 and 
OJ No C 337, 21. 12. 1992. 

(’) OJ No C 339, 31. 12. 1991, p 35. 

f I No L 322, 17. 12. 1977, p. 30. Directive bn amended by 
Directive 89/646/EEC (OJ No L 386, 30. 12. 1989, p. 1). 



Whereas the monitoring and control of a credit 
institution’s exposures is an integral part of its super- 
vision; whereas an excessive concentration of exposures 
to a single client or group of connected clients may 
result in an unacceptable risk of loss; whereas such a 
situation may be considered prejudicial to the solvency 
of a credit institution; 



Whereas common guidelines for monitoring and 
controlling credit institutions’ large exposures were 
initially introduced by Commission recommendation 
87/62/EEC (*); whereas that instrument was chosen 
because it permitted the gradual adjustment of existing 
systems and the establishment of new systems without 
dislocating the Community’s banking system; whereas, 
now that that first phase is over, a binding instrument 
applicable to all Community credit institutions should be 
adopted; 



Whereas in a unified banking market credit institutions 
are engaged in direct competition with one another and 
monitoring requirements throughout the Community 
should therefore be equivalent; whereas, to that end, the 
criteria applied to determining the concentration of 
exposures must be the subject of legally binding rules at 
Community level and cannot be left entirely to the 
discretion of the Member States; whereas the adoption 
of common rules will therefore best serve the 
Communtiy’s interests, since it will prevent differences in 
the conditions of competition, while strengthens * the 
Community’s banking system; 



Whereas, for the precise accounting technique to be used 
for the assessment of exposures reference is made to 
Council Directive 86/635/EEC of 8 December 1986 on 
the annual accounts and consolidated accounts of banks 
and other financial institutions (*); 



0) OJ No L 33, 4. 2. 1987, p. 10. 

(*) OJ No L 372, 31. 12. 1986, p I. 
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Whereas Council Directive 89/647/EEC of 18 
December 1989 on a solvency ratio for credit 
institutions (') includes a list of credit risks which may be 
incurred by credit institutions; whereas that list should 
therefore be used for the definition of exposures for the 
purposes of this Directive; whereas it is not, however, 
appropriate to refer on principle to the weightings or 
degrees of risk laid down in that Directive; whereas 
those weightings and degrees of risk were devised for the 
purpose of establishing a general solvency requirement to 
cover the credit risk of credit institutions; whereas, in the 
context of the regulation of large exposures, the aim is to 
limit the maximum loss that a credit institution may incur 
through any single client or group of connected clients; 
whereas it is therefore appropriate to adopt a prudent 
approach in which, as a general rule, account is taken of 
the nominal value of exposures, but no weightings or 
degrees of risk are applied; 



Whereas, when a credit institution incurs an exposure to 
its own parent undertaking or to other subsidiaries of tis 
parent undertaking, particular prudence is necessary; 
whereas the management of exposures incurred by credit 
institutions must by carried out in a fully autonomous 
manner, in accordance with the principles of sound 
banking management, without regard to any consider- 
ations other than those principles; whereas the Second 
Council Directive 89/646/EEC of 15 December 1989 on 
the coordination of laws, regulations and administrative 
provisions relating to the taking up and pursuit of the 
business of credit institutions (*) requires that where the 
influence exercised by persons directly or indirectly 
holding a qualifying participation in a credit institution is 
likely to operate to the detriment of the sound and 
prudent management of that institution, the competent 
authorities shall take appropriate measures to put an end 
to that situation; whereas, in the field of large exposures, 
specific standards should also be laid down for exposures 
incurred by a credit institution to its own group and in 
such cases more stringent restrictions are justified than 
for other exposures; whereas more stringent restrictions 
need not, however, be applied where the parent under- 
taking is a financial holding company or a credit 
institution or where the other subsidiaries are either 
credit or financial institutions or undertakings offering 
ancillary banking services, provided that all such under- 
takings are covered by the supervision of the credit 
institution on a consolidated basis; whereas in such cases 
the consolidated monitoring of the group of under- 
takings allows for an adequate level of supervision, and 
does not require the imposition of more stringent limits 
on exposure; whereas under this approach banking 
groups will also be encouraged to organize their 
structures in such a way as to allow consolidated moni- 
toring, which is desirable because a more comprehensive 
level of monitoring is possible; 



Whereas, in order to ensure harmonious application of 
this Directive, Member States should be allowed to 
provide for the two-stage application of the new limits; 
whereas, for smaller credit institutions, a longer tran- 
sitional period may be warranted inasmuch as too rapid 
an application of the 25 % rule could reduce their 
lending activity too abruptly; 



Whereas implementing powers of the same type as those 
which the Council reserved for itself in Directive 
89/299/EEC on the own funds of credit institutions (*) 
were granted to the Commission in Directive 
89/646/EEC; 



Whereas, taking account of the specific characteristics of 
the sector in question, it is appropriate to give the 
Committee set up by Article 22 of Directive 
89/646/EEC the role of assisting the Commission in 
exercising the powers conferred on it under the 
procedure laid down in Article 2 (Procedure III, Variant 
(b)) of Council Decision 87/373/EEC of 13 July 1987 
laying down the procedures for the exercise of 
implementing powers conferred on the Commission ( 4 ); 

Whereas, with regard to the monitoring of large 
exposures concerning activities which are principally 
exposed to market risks, the necessary coordination of 
monitoring methods can be ensured under a Community 
act on the capital adequacy of investment firms and 
credit institutions; whereas that implies that until 
Community legislation on the aforementioned large 
exposures is adopted the monitoring of large exposures 
relating to activities which are principally exposed to 
market risks, such as the trading portfolio, underwriting 
commitments for the issue of securities and claims 
related to the settlement of securities transactions may be 
left to the competent authorities of each Member State, 



HAS ADOPTED THIS DIRECTIVE: 



Ankle 1 
Definitions 

For the purposes of this Directive: 



(a) credit institution shall mean a credit institution as 
defined in the first indent of Article 1 of Directive 
77/7 SO/EEC, including such a credit institution's 
branches in third countries, and any private or 
puslic undertaking, including its branches, which 
satisfies the definition in the first indent of Article I 
of, Directive 77/780/EEC and which has been auth- 
orized in a third country; 



(') OJ No L 386, 30. 12. 1989, p. | 4 . 

{ ) OJ No L 316, 30. 12. 1989, p. |. Directive amended 
Directive 92/30/EEC (OJ No L 110, 28. 4. 1992, p. 52). 



(') OJ No L 124, 5. 5. 1989, p. 16. 
C) OJ No L 197, 18. 7. 1987, p. 33, 
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(b) competent authorities shall mean the competent auth- 
orities as defined in the ninth indent of Article 1 of 
Council Directive 92/30/EEC of 6 April 1992 
on the supervision of credit institutions on a 
consolidated basis (‘); 

(c) parent undertaking shall mean a parent undertaking 
as defined in the seventh indent of Article 1 of 
Directive 92/30/EEC; 

(d) subsidiary undertaking shall mean a subsidiary 
undertaking as defined in the eighth indent of 
Article 1 of Directive 92/30/EEC; 

(e) financial holding company shall mean a financial 
holding company as defined in the third indent of 
Article 1 of Directive 92/30/EEC; 

(£) financial institution shali mean a financial institution 
as defined in the second indent of Article 1 of 
Directive 92/30/EEC; 

(g) ancillary banking-services undertaking shall mean an 
undertaking as defined in the fifth indent of Article 
1 of Directive 92/30/EEC; 

(h) exposures shall mean the assets and off-balance-sheet 
items referred to in Article 6 of Directive 
89/647/EEC and in Annexes I and III thereto, 
without application of the weightings or degrees of 
risk there provided for; the risks referred to in the 
aforementioned Annex III must be calculated in 
accordance with one of the methods set out in 
Annex II to that Directive, without application of 
the weightings for counter-party risk; all elements 
entirely covered by own funds may, with the 
agreement of the competent authorities, be excluded 
from the definition of exposures provided that such 
own funds are not included in the calculation of the 
solvency ratio or of other monitoring ratios 
provided for in Community acts; exposures shall not 
include: 

— in the case of foreign exchange transactions, 
exposures incurred in the ordinary course of 
settlement during the 48 hours following 
payment, or 

— in the case of transactions for the purchase or 
sale of securities, exposures incurred in the 
ordinary course of settlement during the five 
working days following payment or delivery of 
the securities, whichever is the earlier; 

(i) Zone A shall mean the zone referred to in the 
second indent of Article 2 (1) of Directive 
89/647/EEC; 

0) Zone B shall mean the zone referred to in the third 
indent of Article 2 (I) of Directive 89/647/EEC; 



(') OJ No L 1 10, 28. 4. 1992, p. 52. 



(k) own funds shall mean the own funds of a credit 
institution as defined in Directive 89/299/EEC; 

(l) control shall mean the relationship between a parent 
undertaking and a subsidiary, as defined in Article 1 
of Directive 83/349/EEC, or a similar relationship 
between any natural or legal person and an under- 
taking; 



(m) group of connected clients shall mean: 



— two or more natural or legal persons who, unless 
it is shown otherwise, constitute a single risk 
because one of them, directly or indirectly, has 
control over the other or others, or 



— two or more natural or legal persons between 
whom there is no relationship of control as 
defined in the first indent but who are to be 
regarded as constituting a single risk because 
they are so interconnected that, if one of them 
were to experience financial problems, the other 
or all of the others would be likely to encounter 
repayment difficulties. 



Article 2 
Scope 

This Directive shall apply to credit institutions which 
have obtained the authorization referred to in Article 3 
of Directive 77/780/EEC. 



Member States need not, however, apply this Directive 
to: 



(a) the institutions listed in Article 2 (2) of Directive 

77/780/EEC, or 



(b) the institutions in the same Member State which, as 
defined in Article 2 (4) (a) of Directive 

77/780/EEC, are affiliated to a central body estab- 
lished in that Member State, provided that, without 
prejudice to the application of this Directive to the 
central body, the whole as constituted by the central 
body and its affiliated institutions is subject to global 
monitoring. 



Article 3 

Reporting of large exposures 

1- A credit institution's exposure to a client or group 
of connected clients shall be considered a large exposure 
where its value is equal to or exceeds 10 °/o of its own 
funds. 
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2. A credit institution shall report every large exposure 
within the meaning of paragraph 1 to the competent 
authorities. Member States shall provide that that 
reporting is to be carried out, at their discretion, in 
accordance with one of the following two methods: 

— reporting of all large exposures at least once a year, 
combined with reporting during the year of all new 
large exposures and any increases in existing large 
exposures of at least 20 °/o with respect to the 
previous communication, 



4. Member States may impose limits more stringent 
than those laid down in paragraphs l, 2 and 3. 



a. A credit institution shall at all times comply with 
the limits laid down in paragraphs 1, 2 and 3 in respect 
of its exposures. If in an exceptional case exposures 
exceed those limits, that fact must be reported without 
delay to the competent authorities which may, where the 
circumstances warrant it, allow the credit institution a 
limited period of time in which to comply with the limits. 



— reporting of all large exposures at least four times a 
year. 



3. Exposures exempted under Article 4 (7) (a), (b), 
(c), (d), (f), (g) and (h) need not, however, be reported 
as laid down in paragraph 2. The reporting frequency 
laid down in the second indent of paragraph 2 may be 
reduced to twice a year for the exposures referred to in 
Article 4 (7) (e) and (i) to (s), (8), (9) and (10). 

4. The com P ct cnt authorities shall require that every 
credit institution have sound administrative and 
accounting procedures and adequate internal control 
mechanisms for the-purpose of identifying and recording 
all large exposures and subsequent changes to them, as 
defined and required by this Directive, and for that of 
monitoring those exposures in the light of each credit 
institution’s own exposure policies. 

Where a credit institution invokes paragraph 3, it shall 
keep a record of the grounds advanced for at least one 
year after the event giving rise to the dispensation, so 
that the competent authorities may establish whether it is 
justified. 



Article 4 

Limits on large exposures 

1 . A credit institution may not incur an exposure to a 
client or group of connected clients the value of which 
exceeds 25 % of its own funds. 



2. Where that client or group of connected clients is 
the parent undertaking or subsidiary of the credit 
institution and/or one or more subsidiaries of that parent 
undertaking, the percentage laid down in paragraph 1 
shall be reduced to 20 %. Member States may, however, 
exempt the exposures incurred to such clients from the 
20 % limit if they provide for specific monitoring of such 
exposures by other measures or procedures. They shall 
inform the Commission and the Banking Advisory 
Committee of the content of such measures or 
procedures. 

3. A credit institution may not incur large exposures 
which in total exceed 800 % of its own funds. 



6 , Member States may fully or partially exempt from 
the application of paragraphs 1, 2 and 3 exposures 
incurred by a credit institution to its parent undertaking, 
to other subsidiaries of that parent undertaking or to iti 
own subsidiaries, in so far as those undertakings are 
covered by the supervision on a consolidated basis to 
which the credit institution itself is subject, in accordance 
with Directive 92/30/EEC or with equivalent standards 
in force in a third country. 

7. Member States may fully or partially exempt the 
following exposures from the application of paragraphs 
1, 2 and 3: 

(a) asset items constituting claims on Zone A central 
governments or central banks; 

(b) asset items constituting claims on the European 
Communities; 

(c) asset items constituting claims carrying the explicit 
guarantees of Zone A central governments or 
central banks or of the European Communities; 

(d) other exposures attributable to, or guaranteed by, 
Zone A central governments or central banks or the 
European Communities; 

(c) asset items constituting claims on and other 
exposures to Zone B central governments or central 
banlp which are denominated and, where 
applicable, funded in the national currencies of the 
borrowers; 

(f) asset items and other exposures secured, to the satis- 
faction of the competent authorities, by collateral in 
the form of Zone A central government or central 
bank securities, or securities issued by the European 
Communities or by Member State regional or local 
authorities for which Article 7 of Directive 
89/647/EEC lays down a zero weighting for 
solvency purposes; 

(g) asset items and other exposures secured, to the satis- 
faction of the competent authorities, by collateral in 
the form of cash deposits placed with the lending 
institution or with a credit institution which is the 
parent undertaking or a subsidiary of the lending 
institution; 
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(h) asset items and other exposures secured, to the satis- 
faction of the competent authorities, by collateral in 
the form of certificates of deposit issued by the 
lending institution or by a credit institution which is 
the parent undertaking or a subsidiary of the 
lending institution and lodged with either of them; 



(i) asset items constituting claims on and other 
exposures to credit institutions, with a maturity of 
one year or less, but not constituting such 
institutions own funds as defined in Directive 
89/299/EEC; 



0) asset items constituting claims on and other 
exposures to those institutions which are not credit 
institutions but which fulfil the. conditions referred 
to in Article 8 (2) of Directive 89/647/EEC, with a 
maturity of one year or less, and secured in 
accordance with the same paragraph; 



(k) bills of trade and other similar bills, with a maturity 
of one year or less, bearing the signatures of other 
credit institutions ; 



(1) debt securities as defined in Article 22 (4) of 
Directive 85/611 /EEC (‘); 



{m) pending subsequent coordination, holdings in the 
insurance companies referred to in Article 12 (3) of 
Directive 89/646/EEC up to 40 °/o of the own funds 
of the credit institution acquiring such a holding; 



(n) asset items constituting claims on regional or central 
credit institutions with which the lending institution 
is associated in a network in accordance with legal 
or statutory provisions and which are responsible, 
under those provisions, for cash-clearing operations 
within the network; 



(o) exposures secured, to the satisfaction of the 
competent authorities, by collateral in the form of 
securities other than those referred to in (f) provided 
that those securities are not issued by the credit 
institution itself, its parent company or one of their 
subsidiaries, or by the client or group of connected 
clients in question. The securities used as collateral 
must be valued at market price, have a value that 
exceeds the exposures guaranteed and be either 
traded on a stock exchange or effectively negotiable 
and regularly quoted on a market operated under 
the auspices of recognized professional operators 
and allowing, to the satisfaction of the competent 



(‘) OJ No L 375, 31. 12. 1985, p. 3. Directive as amended by 
Directive 88/220/EEC (OJ No L 100, 19. 4. 1988, p. 31). 



authorities of the Member State of origin of the 
credit institution, for the establishment of an 
objective price such that the excess value of the 
securities may be verified at any time. The excess 
value required shall be 100 °/o; it shall, however, be 
150 % in the case of shares and 50 % in the case of 
debt securities issued by credit institutions, Member 
State regional or local authorities other than those 
referred to in Article 7 of Directive 89/647/EEC, 
and in the case of debt securities issued by the 
European Investment Bank and multilateral devel- 
opment banks as defined in Article 2 of Directive 
89/647/EEC. Securities used as collateral may not 
constitute credit institutions’ own funds as defined 
in Directive 89/229/EEC; 



(p) loans secured, to the satisfaction of the competent 
authorities, by mortgages on residential property 
and leasing transactions under which the lessor 
retains full ownership of the residential property 
leased for as long as the lessee has not exercised his 
option to purchase, in both cases up to 50 °/o of the 
value of the residential property concerned. The 
value of the property shall be calculated, to the 
satisfaction of the competent authorities, on the 
basis of strict valuation standards laid down by law, 
regulation or administrative provisions. Valuation 
shall be carried out at least once a year. For the 
purposes of this subparagraph residential property 
shall mean a residence to be occupied or let by the 
borrower; 



(q) 50 % of the medium/low-risk off-balance-sheet 
items referred to in Annex I to Directive 
89/647/EEC; 



(r) subject to the competent authorities’ agreement, 
guarantees other than loan guarantees which have a 
legal or regulatory basis and are given for their 
members by mutual guarantee schemes possessing 
the status of credit institutions as defined in Article 
1 (a), subject to a weighting of 20 % of their 
amount. 



Member States shall inform the Commission of the 
use they make of this option in order to ensure that 
it does not result in distortions of competition. 
Within five years of the adoption of this Directive, 
the Commission shall submit to the Council a report 
accompanied, if necessary, by appropriate proposals; 



(s) the low-risk off-balance-sheet items referred to in 
Annex I to Directive 89/647/EEC, to the extent 
that an agreement has been concluded with the 
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client or group of connected clients under which the 
exposure may be incurred only if it has been ascer- 
tained that it will not cause the limits applicable 
under paragraphs 1, 2 and 3 to be exceeded. 



exposures provided for in paragraphs 7 (i), 9 and 10. The 
Council shall decide on any changes to be made on a 
proposal from the Commission. 



8- For the purposes of paragraphs 1, 2 and 3, Member 
States may apply a weighting of 20 % to asset items 
constituting claims on Member State regional and local 
authorities and to other exposures to or guaranteed by 
such authorities; subject to the conditions laid down in 
Article 7 of Directive 89/647/EEC, however, Member 
States may reduce that rate to 0 %. 



9. For the purposes of paragraphs 1, 2 and 3, Member 
States may apply a weighting of 20 % to asset items 
constituting claims on and other exposures to credit 
institutions with a maturity of more than one but not 
more than three years and a weighting of 50 °/o to asset 
items constituting claims on credit institutions with a 
maturity of more than three years, provided that the 
latter are represented by debt instruments that were 
issued by a credit institution and that those debt 
instruments are, in the opinion of the competent auth- 
orities, effectively negotiable on a market made up of 
professional operators and are subject to daily quotation 
on that market, or the issue of which was authorized by 
the competent authorities of the Member State of origin 
of the issuing credit institution. In no case may any of 
these items constitute own funds within the meaning of 
Directive 89/299/EEC. 



JO By way of derogation from paragraphs 7 (i) and 9, 
Member States may apply a weighting of 20 °/o to asset 
items constituting claims on and other exposures to 
credit institutions, regardless of their maturity. 



1 1 Where an exposure to a client is guaranteed by a 
third party, or by collateral in the form of securities 
issued by a third party under the conditions laid down in 
paragraph 7 (o), Member States may: 



treat the exposure as having been incurred to the 
third party rather than to the client, if the exposure is 
directly and unconditionally guaranteed by that third 
party, to the satisfaction of the competent authorities. 



treat the exposure as having been incurred to the 
third party rather than to the client, if the exposure 
defined in paragraph 7 <o) is guaranteed by collateral 
under the conditions there laid down. 



12. Within Five years of the date referred to in Article 
8 ( 1 ), the Council shall, on the basis of a report from the 
Commission, examine the treatment of interbank 



Article 5 

Supervision on a consolidated or unconsolidated basis- 

1. If the credit institution is neither a parent under- 
taking nor a subsidiary, compliance with the obligations 
imposed in Articles 3 and 4 or in any other Community 
provision applicable to this area shall be monitored on an 
unconsolidated basis. 



2. In the other cases, compliance with the obligations 
imposed in Articles 3 and 4 or in any other Community 
provision applicable to this area shall be monitored on 
a consolidated basis in accordance with Directive 
92/30/EEC. 



3. Member States may waive monitoring on an indi- 
vidual or subconsolidated basis of compliance with the 
obligations imposed in Articles 3 and 4 or in any other 
Community provision applicable to this area by a credit 
institution which, as a parent undertaking, is subject to 
monitoring on a consolidated basis and by any subsidiary 
of such a credit institution which is subject to their auth- 
orization and supervision and is covered by monitoring 
on a consolidated basis. 



Member States may also waive such monitoring where 
the parent undertaking is a financial holding company 
established in the same Member State as the credit 
institution, provided that that company is subject to the 
same monitoring as credit institutions. 



In the cases referred to in the First and second subpara- 
graphs measures must be taken to ensure the satisfactory 
allocation of risks within the group. 



4 V L^^ CrC a crc ^‘ l |nsduuion the parent undertaking of 
which is a credit institution has been authorized and has 
its registered office in another Member State, the 
competent authorities which granted that authorization 
shall require compliance with the obligations imposed in 

^ ru . * ^ an< * 4 or * n »ny other Community provision 
applicable to this area on an individual basis or, when 
appropriate, a subconsolidated basis. 



5. Notwithstanding paragraph 4, the competent auth- 
orities responsible for authorizing the subsidiary of a 
parent undertaking which is a credit institution which 
has been authorized by and has its registered office in 
another Member State may, by way of bilateral 
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agreement, transfer responsibility for monitoring 
compliance with the obligations imposed in Articles 3 
and 4 or in any other Community provision applicable to 
this area to the competent authorities which have auth- 
orized and which monitor the parent undertaking. The 
Commission and the Banking Advisory Committee shall 
be kept informed of the existence and content of such 
agreements. 



Article 6 

Transitional provisions relating to exposures in excess of 

the limits 

1. If, when this Directive is published in the Official 
Journal of the European Communities , a credit institution 
has already incurred an exposure or exposures exceeding 
either the large exposure limit or the aggregate large 
exposure limit laid down in this Directive, the competent 
authorities shall require the credit institution concerned 
to take steps to have that exposure or those exposures 
brought within the limits laid down in this Directive. 



2. The process of having such an exposure or 
exposures brought within authorized limits shall be 
devised, adopted, implemented and completed within the 
period which the competent authorities consider 
consistent with the principle of sound administration and 
fair competition. The competent authorities shall inform 
the Commission and the Banking Advisory Committee of 
the schedule for the general process adopted. 



3. A credit institution may not take any measure 
which would cause the exposures referred to in 
paragraph 1 to exceed their level on the date of the 
publication of this Directive in the Official Journal of the 
European Communities. 



4. The period applicable under paragraph 2 shall 
expire no later than 31 December 2001. Exposures with 
a longer maturity, for which the lending institution is 
bound to observe the contractual terms, may be 
continued until their maturity. 



5. Until 31 December 1998, Member States may 
increase the limit laid down in Article 4 (1) to 40 °/o and 
the limit laid down in Article 4 (2) to 30 %. In such 
cases and subject to paragraphs 1 to 4, the time limit for 
bringing the exposures existing at the end of this period 
within the limits laid down in Article 4 shall expire on 
31 December 2001. 



6. In the case of credit institutions the own funds of 
which, as defined in Article 2 (1) of Directive 
89/299/EEC, do not exceed ECU 7 million, and only in 
the case of such institutions. Member States may extend 
the time limits laid down in paragraph 5 by five years. 



Member States that avail themselves of the option 
provided for in this paragraph shall take steps to prevent 
distortions of competition and shall inform the 
Commission and the Banking Advisory Committee 
thereof. 

7. In the cases referred to in paragraphs 5 and 6, an 
exposure may be considered a large exposure if its value 
is equal to or exceeds 15 % of own funds. 

8. Until 31 December 2001 Member States may 
substitute a frequency of at least twice a year for the 
frequency of notification of large exposures referred to 
in the second indent of Article 3 (2). 

9. Member States may fully or partially exempt from 

the application of Article 4 (l), (2) and (3) exposures 
incurred by a credit institution consisting of mortgage 
loans as defined in Article 1 1 (4) of Directive 

89/647/EEC concluded within eight years of the date 
laid down in Article 8 (1) of this Directive, as well as 
property leasing transactions as defined in Article 1 1 (5) 
of Directive 89/647/EEC concluded within eight years 
of the date laid down in Article 8 (1) of this Directive, in 
both cases up to 50 % of the value of the property 
concerned. 



10. Without prejudice to paragraph 4, Portugal may, 
until 31 December 1998, fully or partially exempt from 
the application of Article 4 (1) and (3) exposures 
incurred by a credit institution to Electricidade de 
Portugal (EDP) and Petrogal. 



Article 7 

Subsequent amendments 

1. Technical amendments to the following points shall 
be adopted in accordance with the procedure laid down 
in paragraph 2: 

— the clarification of definitions to take account of 
developments on financial markets, 

— the clarification of definitions to ensure the uniform 
application of this Directive, 

— the alignment of the terminology and of the wording 
of the definitions on those in subsequent instruments 
concerning credit institutions and related matters, 

— the clarification of the exemptions provided for in 
Article 4 (5) to (10). 

2. The Commission shall be assisted by the committee 
provided for in the first subparagraph of Article 22 (2) of 
Directive 89/646/EEC. 
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The Commission representative shall submit to the 
committee a draft of the measures to be taken. The 
committee shall deliver its opinion on that draft within a 
time limit which the chairman may lay down according 
to the urgency of the matter. The opinion shall be 
delivered by the majority laid down in Article 148 (2) of 
the Treaty in the case of decisions which the Council is 
required to adopt on a proposal from the Commission. 
The votes of the Member States’ representatives on the 
committee shall be weighted as laid down in that Article. 
The cha irman shall not vote. 

The Commission shall adopt the measures envisaged if 
they are in accordance with the committee’s opinion. 

If the measures envisaged are not in accordance with the 
committee’s opinion, or if no opinion is delivered, the 
Commission shall, without delay, submit to the Council 
a proposal concerning the measures to be taken. The 
Council shall act by a qualified majority. 

If the Council does not act within three months of the 
referral to it the Commission shall adopt the measures 
proposed unless the Council has decided against those 
measures by a simple majority. 

Article 8 
Final provisions 

1. Member States shall bring into force the laws, 
regulations and administrative provisions necessary to 



comply with this Directive by 1 January 1994. They shall 
forthwith inform the Commission thereof. 

When Member States adopt these measures, they shall 
include a reference to this Directive or be accompanied 
by such a reference on the occasion of their official 
publication. The manner in which such a reference is to 
be made shall be laid down by the Member States. 

2. Member States shall communicate to the 
Commission the texts of the main provisions of national 
law which they adopt in the field governed by this 
Directive. 

3. Pending Community legislation on the monitoring 
on a consolidated or non-consolidated basis of large 
exposures concerning activities which are principally 
exposed to market risks the Member States shall deal 
with such large exposures in accordance with methods 
which they shall determine, having regard to the 
particular nature of the risks -involved. 

Article 9 

This Directive is addressed to the Member States. 

I 

Done at Brussels, 21 December 1992. 

For the Council 
The President 
D. HURD 
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COUNCIL DIRECTTVE 
of 17 April 1989 

on the own funds of credit institutions 
(89/299/EEC) 



THE COUNCIL OF THE EUROPEAN COMMUNITIES. 

Having regard to the Treaty establishing the European 
Economic Community, and in particular the first and third 
sentences of Article 57 (2) thereof, 

Having regard to the proposal from the Commission (*), 

In cooperation with the European Parliament ( J ), 

Having regard to the opinion of the Economic and Social 
Committee ( a ). 

Whereas common basic standards for the own funds of credit 
institutions are a key factor in the creation of an internal 
market in the banking sector since own funds serve to e ns ure 
the continuity of credit institutions and to protect savings; 
whereas such harmonization will strengthen the supervision 
of credit institutions and contribute to further coordination 
in the banking sector, in particular the supervision of major 
risks and solvency ratios; 

Whereas such standards must apply to all credit institutions 
authorized in the Community; 

Whereas the own funds of a credit institution can serve to 
absorb losses which are not matched by a sufficient volume of 
profits; whereas the own funds also serve as an important 
yardstick for the competent authorities, in particular for the 
assessment of the solvency of credit institutions and for other 
prudential purposes; 



Whereas this Directive specifies the qualifying criteria for 
certain own funds items, and the Member States remain free 
to apply more stringent provisions; 



Whereas at the initial stage common basic standards are 
defined in broad terms in order to encompass all the items 
making up own funds in the different Member States; 



Whereas, according to the nature of the items making up own 
funds, this Directive distinguishes between on the one hand, 
items constituting original own funds and, on the other* 
those constituting additional own funds; 



Whereas it is recognized that due to the special nature of the 
fund for general banking risks, this item is to be included 
provisionally in own funds without limit; whereas, however, 
a.decision on its final treatment will have to be taken as soon 
as possible after the implementation of the Directive; 
whereas that derision will have to take into account the 
results of d is cussi ons in international fora; 



Whereas, to reflect the fact that items constituting additional 
own funds are not of the same nature as those constituting 
original own funds, the amount of the former included in 
own funds must not exceed the original own funds; whereas, 
moreover, die amount of certain items of additional own 
funds included must not exceed one-half of the original own 
funds;- 



Whereas credit institutions in a common banking market 
engage in direct competition with each other, and the 
definitions and standards pertaining to own funds must 
therefore be equivalent; whereas, to that end, the criteria for 
determining the composition of own funds must not be left 
solely to Member States; whereas the adoption of common 
basic standards will be in the best interests of the Community 
in that it will prevent distortions of competition and will 
strengthen the Community banking system; 

Whereas the definition laid down in this Directive provides 
for a maximum of items and qualifying amounts, leaving it 
to the discretion of each Member State to use all or some of 
such items or to adopt lower ceilings for the qualifying 
amounts; 



(*) OJ No C 243, 27. 9. 1986, p, 4 and 
OJ’No C 32, 5 . 2. 1988. p. 2. 

(*) OJ No C 246, 14. 9. 1987. p. 72 and OJ No C 96. 
17.4. 1989. 

(*) OJ No C 180, 8.7. 1987. p . 51. 
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Whereas, in order to avoud distortions of competition, 
public credit institutions must not include in their own funds 
guarantees granted them by the Member States or local 
authorities; whereas, however, the Kingdom of Belgium 
should be panted a transitional period up to 31 December 
1994 in order to permit the institutions concerned to adjust 
to the new conditions by reforming their statutes; 



Whereas whenever in the course of supervision it is necessary 
to determine the amount of the consolidated own funds of a 
group of credit insritutiom, that calculation shall be effected 
in accordance with Council Directive 83/350/EEC of 
13 June 1983 on the supervision of credit institutions on a 
consolidated basis ( 4 ); whereas that Directive leaves the 
Member States scope to interpret the technical details of its 
application, and that scope should be in keeping with the 
spirit of this Directive; whereas the former Directive is 
currently being revised to achieve peater harmonization; 



(*) OJ No L 193, 18. 7. 1983, p. 18. 
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Whereas the precise accounting technique to be used for the 
calculation of own funds must take account of the provisions 
of Council Directive 86/635/EEC of 8 December 1986 on 
the annual accounts and consolidated accounts of banks and 
other financial institutions («), which incorporates certain 
adaptations of the provisions of Council Directive 
8 j / 349/EEC of 13 June 1983 based on Article 54 (3) (g) of 
the Treaty on consolidated accounts ( J ); whereas pending 
transposition of the provisions of the abovementioned 
Directives into the national laws of the Member States, the 
use of a specific accounting technique for the calculation of 
own funds should be left to the discretion of the Member 
States; 



shall bring this term or concept into line with the definition 
given in the following Articles. 

2. For the purposes of this Directive, ‘credit institutions’ 
shall mean the institutions to which Directive 
77 /780/EEC ( 3 ), as last amended by Directive 

86/524/EEC (•*), applies. 



Article 2 



^ hereas this Directive forms part of the wider international 
eifort to bring about approximation of the rules in force in 
major countries regarding the adequacy of own funds; 

Whereas measures to comply with the definitions in this 
Directive must be adopted no later than the date of entry into 
force of the measures implementing the future directive 
harmonizing solvency ratios; 

Whereas the Commission will draw up a report and 
periodically examine this Directive with the aim of tightening 
its provisions and thus achieving greater convergence on a 
common definition of own funds; whereas such convergence 
wUi allow the alignment of Community credit institutions’ 
own funds; 

Whereas it will probably be necessary to make certain 
technical and terminological adjustments to the directive to 
take account of the rapid development of financial markets; 
whereas pending submission by the Commission of a 
proposal which takesaccount of the special characteristics of 
the banking sector and which permits the introduction of a 
more suitable procedure for the implementation of this 
Directive, the Council reserves the right to take such 
measures. 



HAS ADOPTED THIS DIRECTIVE: 



Artie It 1 



Scope 

1. Wherever a Member State lays down by law, 
regulation or administrative action a provision in 
implementation of Community legislation concerning the 
prudential supervision of an operative credit institution 
which uses the term or refers to the concept of own funds, it 



General principles 

1. Subject to the limits imposed in Article 6, the 
unconsolidated own funds of credit institutions shall consist 
of the following items: 

(1) capital within the meaning of Article 22 of Directive 
86/635/EEC, in so far as it has been paid up, plus 
share premium accounts but excluding cumulative 
preferential shares; 

(2) reserves within the meaning of Article 23 of Directive 
86/ 635 /EEC and profits and losses brought forward 
as a result of the application of the final profit or loss. 
The Member States may permit inclusion of interim 
profits before a formal decision has been taken only if 
these profits have been verified by persons responsible 
for the auditing of the accounts and if it is proved to the 
satisfaction of the competent authorities that the 
amount thereof has been evaluated in accordance with 
die principles set out in Directive 86/635 /EEC and is 
net of any foreseeable charge or dividend; 

(3) revaluation reserves within the meaning of Article 33 
of Council Directive 78/660/EEC of 25 July 1978 
based on Article 54 (3) (g) of the Treaty on the annual 
accounts of certain types of companies ( 3 ), as last 
amended by Directive 84/569 /EEC (*); 

(4) funds for general banking risks within the meaning of 
Article 38 of Directive 86/635/EEC; 

(5) value adjustments within die meaning of Article 37 (2) 
of Directive 86/635/EEC; 

(6) other items within the meaning of Article 3; 

(7) the commitments of die members of credit institutions 

set up as cooperative societies and die pint and several 
commitments of the borrowers of institutions 

organized as funds, as referred to in Article 4 (1); 

(8) fixed-term cumulative preferential shares and 
subordinated loan capital as referred to in Article 4 
<3). 



(») OJ No L 322, 17. 12. 1977, p. 30. 
<«> OJ No L 309, 4. 11. 1986, p. 15. 
( 3 ) OJ No L 222, 14. 8. 1978, p. 11. 
<‘> OJ No L 314, 4. 12. 1984, p. 28. 



H OJ No L 372, 31. 12. 1986, p. 1. 
( J ) OJNoLl93, 18.7. 1983, p.l. 
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(9) own shares at book value held by a credit 
institution; 

(10) intangible assets within the meaning of Article A (9) 

( assets’) of Directive 86/635 /EEC; 

(11) materia] losses of the current financial year; 

(14 holdings in other credit and financial institutions 
amounting to more than 10% of their capital, 
subordinated claims and the instruments referred to in 
Article 3 which a credit institution holds in respect of 
credit and financial institutions in which it has 
holdings exceeding 10% of the capital in each case. 

Where shares in another credit or financial institution 
are held temporarily for the purposes of a financial 
assistance operation designed to reorganize and save 
that institution, the supervisory authority may waive 
this provision; 



and Social Committee, examine the definition of own funds 
with a view to the uniform applicat.on of the common 
definition. 



3. The items listed in points 1 to 5 must be available to a 
credit institution for unrestricted and immediate use to cover 
risks or losses as soon as these occur. The amount must be net 
of any foreseeable tax charge at the moment of its calculation 
or be suitably adjusted in so far as such tax charges reduce the 

amount up to which these items may be applied to cover risks 
or losses. 



Article 3 

Other items referred ro in Article 2 (1) (6) 

1. The concept of own funds used by a Member State may 

include other items provided that, whatever their legal or 
accounting designations might be, they have the following 
characteristics: 6 



(13) holdings in other credit and financial institutions of up 
to 10% of their capital, the subordinated claims and 
the instruments referred to in Article 3 which a credit 
institution holds in respect of credit and financial 
institutions other than those referred to in point 12 in 
respect of the amount of the total of such holdings, 
subordinated claims and instruments which exceed 
10 % of that credit institution’s own funds calculated 
before the deduction of items 12 and 13. 



Pending subsequent coordination of the provisions on 
consolidation, Member States may provide that, for the 
calculation of unconsolidated own funds, parent companies 
sublet to supervision on a consolidated basis need not 
deduct their holdings in other credit institutions or financial 
institutions which are included in the consolidation. This 
provision shall apply to all the prudential rales harmonized 
by Community acts. 



* The concept of own funds as defined in points 1 to 8 of 

paragraph 1 embodies a maximum number of items and 
amounts. The use of those items and the fixing of lower 
ceilings, and the deduction of items other than those listed in 
items 9 to 13 of paragraph 1 shall be left to the discretion of 
the Member States. Member States shall nevertheless be' 
obliged to consider increased convergence with a view to a 
common definition of own funds. 



To that end, the Commission shall, not more than three years 
after the date referred to in Article 9 (1), submit a report to 
the European Parliament and to the Council on the 
application of this Directive, accompanied, where 
appropriate, by such proposals for amendment as it shall 
deem necessary. Within five years of the date referred to in 
Article 9 (1), the Council shall, acting by qualified majority 
on a proposal from the Commission, in cooperation with the 
European Parliament and after consultation of the Economic 



(a) they are freely available to the credit institution to cover 
normal banking risks where revenue or capital losses 
have not yet been identified; 

(b) their existence is disclosed in internal accounting 
records; 

(c) their amount is determined by the management of the 
credit institution, verified by independent auditors, 
made known to the competent authorities and placed 
under the supervision of the latter. With regard to 
verification, internal auditing may be considered as 
provisionally meeting the aforementioned requirements 
until such time as the Community provisions making 
external auditing mandatory have been implemented. 

2. Securities of indeterminate duration and other 
instruments that fulfil the following conditions may also be 
accepted as other items: 

(a) they may not be reimbursed on the bearer’s initiative or 
without the prior agreement of the supervisory 
authority; 

(b) the debt agreement must provide for the credit 
institution to have the option of deferring the payment 
of interest on the debt; 

(c) the lender’s claims on the credit institution must be 
wholly subordinated to those of all non-subordlnated 

creditors; 

f d ) the documents governing the issue of the securities must 
provide for debt and unpaid interest to be such as to 
absorb losses, whilst leaving the credit institution in a 
position to continue trading; 

(e) only fully paid-up amounts shall be taken into 
account. 

To these may be added cumulative preferential shares other 
than those referred to in Article 2 (1) (8). 
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Article 4 



shall comprise those societies* uncallrH ,-w i , )’ 

the leeal L mifw 7 “ uncalled capital, together with 

s odetfes mmiC f cnts ° f - lhc members of those cooperative 
P - * demand those payments without delay. 



The joint and several commitments of borrowers in the 

P rr r ^ nd5 ^ * — 3 - ^ 



under national law msntuoo “ °f *i« category 



1 Li- S,ltes shall not indude in the own funds „f 






I" Artde 2 (1„„ ,nd subS^ , ^ {££ » 
m that provision in own funH* ;( u- j p rctcrTcd t0 
under which in r k- ,.T bindu *g agreements exist 

outstanding at the time have betuTsettledf ** °' h " ^ 



Subordinated loan capital must Mfi, , he following 



(» only fully paid-up funds may be taken into account; 



<b) 



the loans involved must have an original maturity of at 
least five years, after which they may be repaid* if the 

or^sXtt f d ' bt “ n ° t '*'<■ M^aS 

ntdy sub,ect to five years’ notice unless the loans are no 
°ZL Tt CCd funds “ the prior 

” d °‘ t *' ™TZZ h n%? tptd£aily 

andtorities may gL. ^ion^, 
repayment of such loans provided the request “madc ap 

£SSr ofthcmu " *" d ** -hT-23 

institution in question is not affected; 



<C> they may rank as own funds must be 

g^uaUy reduced during at lean the last fiw years 
before the repayment date; 7 



(d) tlJdZ * grce,nent . r m j ust "<* indude any dause 
l rind - ” B hat “ Spccif,cd circumstances, other than the 

hecnn E “ P °ll tH c r 0 ” 11 * “““"^On, thc debt will 
become repayable before the agreed repayment date 



Article 5 



Until further coordination of the 



consolidation, the following rules shall apply. 



provisions on 



Where the calculation is to be made on a consolidated 
basis, the consolidated amounts relating to the 
luted under Antde 2 (! ) shall be used in ^ordlncc Z2 
the rules laid down in Directive 83/350/EEC 
Moreover the following may, when they are credo 

ncganve , terns, be regarded as consolidated reserves 
for the calculation of own funds: 



- any minority interests within the meanmg of Art.cle 
21 of Directive 83/349/EEC, where the global 
integration method is used, 

- the first consolidation difference within the meaning 

349/EEcT 19 ' 30 31 ° f ™ 



the translation differences included in consolidated 
86 /T 35 /EE “ Wid> Anide39(6) °f Directive 



2. 



any difference resulting from the inclusion of ccrtaii 
participating interests in accordance with the roethot 
prescribed in Article 33 of Directive 83/349/EEC 



Jd^ed' ab ° V t *" d ? bi ! ( ' pos ' rivt,) <hey must b 

hinds d m th ' “ lculation of consolidated owi 



Article 6 



Deductions and limits 



i shaU hV'T 'r n Anide 2<1 >- P°bm 3 and 5 to 
«, shall be subject to the following limits: 



(a) the total of items 3 and 5 to 8 may not exceed - 
maxtmum of 100% of items 1 plus 2 minus 9. 10 and 



(b) the total of items 7 and 8 may not exee+d « • , 

Crt •/ r - , . 7 not excced a maximum of 

•50 Jm of items 1 plus 2 minus 9, 10 and 11; 

<C) tuf^r: 12 “ d 13 Shl " * d ' du “' d from the 



2 * Thc ltem ref ««d to in Article 2 (1 ) (4) shall constitute 

a separate category. Provisionally, it shall be included in own 
funds without lunu, but shall not be included when the basis 

£ed' wJ° T tHC ^ ^ and 5 to g 

fixed _Withm six months of the implementation of this 

Directive the Commission shall, in accordance with the 
procedure provided for in Article 8, propose the final 
treatment for this item either in original fundi L in 
additional own funds. 



with r /' er I Cd “ ” P*«l!»Ph 1 ntutt be compii, 

with as from the date of the entry into force of d 

implementing measures for the Council Direaive on 
solvency ratio for credit institutions and by 1 January 1993 
the latest. 7 
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credit institutions exceeding those limits must gradually 
reduce the extent to which the items referred to in Article 2 
(1), points 3 and 5 to 8, are taken into account so that they 
comply with those limits before the aforementioned date. 

4. The competent authorities may authorize credit 
institutions to exceed the limit laid down in paragraph 1 in 
temporary and exceptional circumstances. 



Article 7 

Compliance with the conditions laid down in Abides 2 to 6 
must be proved to the satisfaction of the competent 
authorities. 



Article 8 

Without prejudice to the report referred to in Artide 2 (2), 
second subparagraph, technical adaptations deemed to be 
necessary to this Directive to: 

darify the definitions to ensure uniform application of 
the said Directive throughout the Community, 

darify the definitions to take account, in implementing 
the said Directive, of developments on the finandal 
markets, 

bring the terminology and wording of the definitions into 
line with that of subsequent acts concerning credit 
institutions and rdated areas. 



shall be adopted by the Council acting by a qualified 
majority on a Commission proposal. 



Article 9 

1. Member States shall bring into force the laws, 
regulations and administrative provisions necessary for them 
to comply with this Directive no later than the date laid down 
for the entry into force of the implementing measures of the 
Council directive on a solvency ratio for credit institutions, 
and by 1 January 1993 at the latest. They shall forthwith 
inform the Commission thereof. 

2. Member States shall communicate to the Commission 
the texts of the main provisions of national law which they 
adopt in the field governed by this Directive. 

3. The communication referred to in paragraph 2 must 
also indude a statement, accompanied by an explanatory 
text, notifying the Commission of the specific provisions 
adopted and the items selected by the Member States’ 
respective competent authorities as comprising own funds. 



Article 10 

This Directive is addressed to the Member States. 



Done at Luxembourg, 17 April 1989. 

For the Council 
The President 
C. SOLCHAGA CATALAN 
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II 

(Acts whose publication is not obligatory) 



COUNCIL 



COUNCIL DIRECTIVE 



of 3 December 1991 



implementing Directive 89/299/EEC 



on the own funds of credit institutions 



(91 /633/EEC) 



THE COUNCIL OF THE EUROPEAN COMMUNITIES. 



Having regard to the Treaty establishing the European 
Economic Community, P 



Having regard to Council Directive 89/299/EEC of 
1 7 April 1989 on the own funds of credit institutions (') 
and in particular Article 6 (2) thereof. 



at international level, these are included within the cate- 
gory of original own funds; 

Whereas Directive 89/299/EEC should therefore be 
amended accordingly. 



HAS ADOPTED THIS DIRECTIVE: 



Having regard to the proposal from the Commission, 



Article 1 



Where* Directive 89/229/EEC give . definition of the 

°T" L funds of credit ln **t«tions including the way by 
which total own funds are to be calculated ; 



Whereas since, with regard to the fund for general 
banking nsks within the meaning of Article 38 of 
Council Directive 86/63S/EEC of 8 December 1986 on 
the annual accounts and consolidated accounts of banks 
and other financial institutions (*) there was no final allo- 
cation. Article .6 (2) of Directive 89/299/EEC provides that 
within six months of the date of implementation the 
Commission shall propose the final treatment of this item 
either m original own funds or in additional own funds, 

‘ n acc °raancc with the procedure provided for in 
Article 8 ; 



Whereas the Banking Advisory Committee has expressed 
us opinion ; whereas taking into account the results of 
discussions wider international fora and in accordance 
with the treatment of the fund for general banking risks 



2-! H° L 5. 198 9. P . 16. 

(0 OJ No L 372, 31. 12. 1986. p. 1. 



Directive 89/299/EEC is hereby amended as follows : 

1. Article 6 (I) shall be replaced by the following: 

‘1. The items referred to in Article 2 (1), points 3 

and 3 to 8 shall be subject to the following limits: 

(a) the total of items 3 and 5 to 8 may not exceed a 
maximum of 100 % of items 1 plus 2 and 4 minus 
9, 10 and 11 ; 

(b) the total of items 7 and 8 may not exceed a 
maximum of 50 % of items 1 plus 2 and 4 minus 
9, 10 and 11; 

(c) the total of items 12 and 13 shall be deducted from 
the total of the items.' 

2. Article 6 (2) shall be deleted. 



Article 2 

1. Member States shall bring into force the laws, regu- 
lations and administrative provisions necessary to comply 
with this Directive before 1 January 1993. They shall 
forthwith inform the Commission thereof. 
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2. When Member States adopt the measures referred to 
in paragraph 1 they shall contain a reference to this 
Directive or shall be accompanied by such reference on 
the occasion of their officii] publication. The methods of 
making such a reference shall be laid down by the 
Member States. 

3. Member States shall communicate to the Commis- 
sion the text of the main provisions of national law which 
they adopt in the field governed by this Direcuve. 



Article 3 

This Directive is_ad dressed to the Member States. 

Done at Brussels, 3 December 1991. 

For the Council 
The President 
B. de VRIES 
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II 



(Acts whose publication is not obligator yj 



COUNCIL 



COUNCIL DIRECTIVE 92/16/EEC 
of 16 March 1992 

amending Directive 89/299/EEC on the credit institution’s own funds 



THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Economic Community, and in particular the first and 
third sentences of Article 57 (2) thereof. 

Having regard to Council Directive 89/299/EEC of 
17 A^ril 1989 on the own funds of credit institutions ('), 
in which the eligible elements of the said own funds and 
the way they are calculated are defined. 

Having regard to the proposal from the Commission (* *), 

In cooperation with the European Parliament f 1 ), 

Having regard to the opinion of the Economic and Social 
Committee (*), 

Whereas Article 4 (1) of Directive 89/299/EEC permits 
joint and several commitments of borrowers in the case of 
credit institutions organized as cooperative societies or 
funds to be treated, as own funds items under Article 2 (1), 
point 7. of the said Directive ; whereas no provision of the 
said Directive deals with the treatment of such commit- 
ments in cases where a credit institution organized as a 
cooperative society or a fund is converted into a public 
limited liability company ; 

Whereas the Danish Government has expressed a strong 
interest m having its tew mortgage credit institutions 
organized as cooperative societies or funds convened into 
public limited liability companies ; whereas, in order to 



( ) OJ No L 124. 5 . S l*M¥. p. 16. 

( ) O.I No C 171 j. * 19*1. p. 3. 

U OJ No C 13. 20. I t**2 (Decision oi 12 February l* g 2 not 
vet published in the Official Journal}, 
n OI No C 33*. 3 1 12. 19*1. p. 2. 
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facilitate the conversion or to make it possible, a tempo- 
rary derogation allowing them to include part of their 
joint and several commitments as own funds is required ; 
whereas this temporary derogation should not adversely 
affect competition between credit institutions ; 



Whereas, in adopting Directive 89/299/EEC, the Council 
reserved for itself the implementing powers to make tech- 
nical adjustments ; whereas the Commission undertook to 
make a proposal for a definitive solution to this problem 
which takes account of the special characteristics of the 
banking sector and which permits the introduction of a 
more suitable procedure for the implementation of the 
said Directive ; 



Whereas implementing powers of the same nature as 
those the Council reserved for itself in Directive 
89/299/EEC were conferred on the Commission in the 
Second Council Directive, 89/646/EEC of 15 December 
1989 on the coordination of laws, regulations and admi- 
nistrative provisions relating to the taking up and pursuit 
of the business of credit institutions and amending Direc- 
tive 77/780/EEC fl; 



Whereas, raking into account the specific characteristics 
of the banking sector, it is appropriate to give the 
Committee provided for in Article 22 of the Second 
Banking Directive the role of assisting the Commission in 
exercising the powers conferred on it in accordance with 
the procedural rules bid down in Article 2. procedure III 
(b), of Council Decision 87/373/EEC of 13 July 1987 
laying down the procedures for the exercise of implemen- 
ting powers conferred on the Commission (“). 



n OJ No L 3«6. U) 12 |WX*. p i. 

(*) OI No l t*r, IX 7 ivj<?. p. j.v 



Digitisation Unit 




HAS ADOPTED THIS DIRECTIVE : 



Article 1 



1 . Without prejudice to the report referred to in the 
second subparagraph of Article 2 (2). technical adapta- 
tions to be made to this Directive in the following 
areas shall be adopted in accordance with the proce- 
dure laid down in paragraph 2 : 



Directive 89/299/EEC is hereby amended as follows : 

1- The following Article shall be inserted: 

‘Article 4a 

Denmark may allow its mortgage credit institutions 
organized as cooperative societies or funds before 
I January 1990 and converted into public limited 
liability companies to continue to include joint and 
several commitments of members, or of borrowers as 
referred to in Article 4 (1) claims on whom are treated 
in the same way as such joint and several commit- 
ments, in their own funds, subject to the following 
limits : 



(a) the basis for calculation of the part of joint and 
several commitments of borrowers shall be the 
total of the items referred to in Article 2 (IX points 
1 and 2, minus those referred to in Article 2 (1) 
points 9, 10 and 11 ; 

(b) the basis for calculation on l January 1991 or. if 
converted at a later date, on the date of conversion, 
shall be the maximum basis for calculation. The 
basis for calculation may never exceed the 
maximum basis for calculation ; 

(c) the maximum basis for calculation shall, from 
1 January 1 997, be reduced by half of the proceeds 
from any issue of new capital, as defined in 
Article 2 (IX point 1, made after that date; and 

(d) the maximum amount of joint and several commit- 
ments of borrowers to be included as own funds 
must never exceed : 

50 % in 1991 and 1992, 

45% in 1993 and 1994, 

40 % in 1995 and 1996, 

35% in 1997, 

30 % in 1998, 

20 % in 1999, 

10 % in 2000, and 
0% after 1 January 2001, 

of the basis for calculation;* 



— clarification of the definitions to ensure uniform 
application of this Directive throughout the 
Community, 

clarification of the definitions in order to take 
account in the implementation of this Directive of 
developments on financial markets, and 

— the alignment of terminology on, and the framing 
of definitions in accordance with, subsequent acts 
on credit institutions and related matters. 

2. The Commission shall be assisted by a 
committee composed of representatives of the Member 
States and chaired by a representative of the Commis- 
sion. 

The Commission representative shall submit to the 
committee a draft of the measures to be taken. The 
committee shall deliver its opinion on the draft within 
a time limit which the chairman may lay down 
according to the urgency of the matter. The opinion 
shall be delivered by the majority laid down in 
Article 148 (2) of the Treaty in the case of decisions 
which the Council is required to adopt on a proposal 
from the Commission. The votes of the representatives 
of the Member States in the committee shall be 
weighted in the manner set out in that Article. The 
chairman shall not vote. 

The Commission shall adopt the measures envisaged if 
they are in accordance with the opinion of the 
committee. 

If the measures envisaged are not in accordance with 
the opinion of the committee, or if no opinion is deli- 
vered, the Commission shall, without delay, submit to 
the Council a proposal concerning the measures to be 
taken. The Council shall act by a qualified majority. 

If, on the expiry of a period of three months from the 
date of referral to the Council, the Council has not 
acted, the proposed measures shall be adopted by the 
Commission, save where the Council has decided 
against the said measures by a simple majority.’ 



Article 2 



2. Article 8 shall be replaced by the following 
Article 8 



1 . Member States shall put into effect the laws, regula- 
tions and administrative provisions necessary to comply 
with this Directive before 1 January 1993. They shall 
forthwith inform the Commission thereof. 
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When Member States adopt the measures referred to in 
hm subparagraph, they shall contain a reference to 

on th lfCCtJVC 0r s ^ a L bc accompanied by such reference 
the occasion of their official publication. The methods 
of making such a reference shall be laid down by the 
Member States. 



Article 3 

This Directive is addressed to the Member States. 
Done at Brussels, 16 March 1992. 



' Member States shall communicate to the Commis- 
sion the text of the essential provisions of internal law 
which they adopt in the field governed by this Directive. 



For the Council 
The President 
Jorge BRAGA DE MACEDO 
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II 

(Acts whose publication is not obligatory) 



COUNCIL 



COUNCIL DIRECTIVE SMO/EEC 
of 6 April 1992 

on the supervision of credit institutions on a consolidated basis 



THE COMMISSION OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Economic Community, and in particular the first and 
third sentences of Article 57 (2) thereof. 

Having regard to the proposal from the Commission, 

In cooperation with the European Parliament ('), 

Having regard to the opinion of the Economic and Social 
Committee (* *), 

Whereas Council Directive 83/350/EEC of 13 June 1983 
on the supervision of credit institutions on a consolidated 
basis (*) established the necessary framework for the intro- 
duction of supervision of credit institutions on a consoli- 
dated basis ; whereas, following the transposition of that 
Directive into the national law of the Member States, the 
principle of supervision on a consolidated basis is now 
applied throughout the Community; 

Whereas, in order to be effective, supervision on a conso- 
lidated basis must be applied to all banking groups, inclu- 
ding those the parent undertakings of which are not 
credit institutions; whereas the competent authorities 
must hold the necessary legal instruments to be able to 
exercise such supervision; 

Whereas, in the case of groups with diversified activities 
the parent undertakings of which control at least one 
credit institution subsidiary, the competent authorities 
must be able to assess the financial situation of a credit 
institution in such a group ; whereas, pending subsequent 
coordination, the Member States may lay down appro- 
priate methods of consolidation for the achievement of 



f*) ^ *2. 1991. p. 106, and OJ No C 94 , 13 . 4 . 

{-*) OJ No C 101 ij. 4 . 1991, p. 19. 

(*) OJ No L 193. 18. 7. 1983. p. 18. 



the objective of this Directive; whereas the competent 
authorities must at least have the means of obtaining from 
all undertakings within a group the information necessary 
for the performance of their function ; whereas coopera- 
tion between the authorities responsible for the supervi- 
sion of different financial sectors must be established in 
the case of groups of undertakings carrying on a range of 
financial activities; 



Whereas rules limiting the risks taken by a credit institu- 
tion on the mixed-activity holding company of which it is 
a subsidiary, as well as those taken on the other subsidia- 
ries of the same mixed-activity holding company, can be 
particularly useful ; whereas it would, however, appear to 
be preferable to settle this question in a more systematic 
manner in the framework of a future Directive on the 
limitation of large exposures; 



Whereas the Member States can, furthermore, refuse or 
withdraw banking authorization in the case of certain 
group structures considered inappropriate for carrying on 
banking activities, in particular because such structures 
could not be supervised effectively; whereas in this 
respect the competent authorities have the powers 
mentioned in Article 8 (1) (c) of the First Council Direc- 
tive (77/780/EEC) of 12 December 1977 on the coordina- 
tion of the laws, regulations and administrative provisions 
relating to the taking up and pursuit of the business of 
credit institutions (*) and in Articles 5 and 11 of the 
Second Council Directive (89/646/EEC) of 15 December 
1989 on the coordination of laws, regulations and admi- 
nistrative provisions relating to the taking up and pursuit 
of the business of credit institutions (*). in order to ensure 
the sound and prudent management of credit institu- 
tions; 



n OJ No L 322. ! 7. 12. 1977. p. 30. Directive as last amended 

• by Directive 89/646/EEC (OJ No L 386, 30. 12 1989, p. !>. 

0 OJ No L 386. 30, 12. 1989. p. I. 
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Whereas the Member States can equally apply appropriate 
supervision techniques to groups with structures not 
covered by this Directive ; whereas, if such structures 
become common, this Directive should be extended to 
cover them ; 



Whereas supervision on a consolidated basis must take in 
all activities defined in the Annex to Directive 
89/646/EEC ; whereas all undertakings principally 
engaged in such activities must therefore be included in 
supervision on a consolidated basis ; whereas, as a result, 
the definition of a financial institution given in Directive 
83/350/EEC must be widened to cover such activities ; 



Whereas, regarding the consolidation of financial institu- 
tions involved in activities principally subject to market 
risks and subject to particular rules of supervision, the 
coordination of the methods for the consolidated supervi- 
sion of market risks is possible in the framework of 
Community harmonization of capital adequacy of invest- 
ment firms and credit institutions, for which the 
Commission has introduced a proposal for a Directive ; 
whereas such harmonization concerns, inter alia, the 
conditions which must be applied when offsetting oppo- 
sing positions in the group and the case where these 
financial institutions are subject to specific supervisory 
rales regarding their financial stability; whereas this 
implies that, until the future Directive on capital 
adequacy to cover market risks is brought into effect, the 
competent authorities shall include in consolidated super- 
vision financial institutions which are principally exposed 
ot market risks, in accordance with methods determined 
by those authorities in the light of the particular nature of 
the risks involved ; 



Whereas, following the adoption of Council Directive 
86/635/EEC of 8 December 1986 on the annual accounts 
and consolidated accounts of banks and other financial 
institutions ('), which, together with the Seventh Council 
Directive (83/349/EEC) of 13 June 1983 on consolidated 
accounts (*), established the rales of consolidation appli- 
cable to consolidated accounts published by credit institu- 
tions, it is now possible to define more precisely the 
methods to be used in prudential supervision exercised on 
a consolidated basis ; 



Whereas this Directive is fully in keeping with the objec- 
tives defined in the Single European Act ; whereas it will, 
in particular, ensure the homogeneous application 
throughout the Community of prudential rales esta- 
blished by other Community legislation, which must be 
observed on a consolidated basis ; whereas this Directive 
is, in particular, necessary for the correct application of 
Council Directive 89/299/EEC of 17 April 1989 on the 
own funds of credit institutions ( J ) ; 



C) OJ No L 372. 31. 12. 1986. p. 1. 

0 OJ No L 193. 18. 7. 1983. p. 1 . Directive as last amended by 
Directive 90/605/EEC (OJ No L 317. 16. 11 . 1990. p. 601. 
O OJ No L 124. J. 5 . j 989 . p . j$. 



Whereas supervision of credit institutions on a consoli- 
dated basis must be aimed at, in particular, protecting the 
interests of the depositors of the said institutions and at 
ensuring the stability of the financial system ; 

Whereas it is desirable that agreement should be reached, 
on the basis of reciprocity, between the Community and 
third countries with a view to allowing the practical exer- 
cise of consolidated supervision over the largest possible 
geographical area ; 

Whereas the amendments to be made to Directive 
83/350/EEC are so considerable that it is preferable that it 
be wholly replaced by this Directive, 



HAS ADOPTED THIS DIRECTIVE: 



Article 1 
Definitions 

For the purposes of this Directive : 

— credit institution shall mean a credit institution 
within the meaning of the first indent of Article 1 of 
Directive 77/780/EEC, or any private or public under- 
taking which corresponds to the definition in the first 
indent of Article 1 of Directive 77/780/EEC and has 
been authorized in a third country, 

— financial institution shall mean an undertaking, 
other than a credit institution, the principal activity of 
which is to acquire holdings or to carry on one or 
more of the activities referred to in numbers 2 to 12 
of the list appearing in the Annex to Directive 
89/646/EEC. 

— financial holding company shall mean a financial 
institution the subsidiary undertakings of which are 
either exclusively or mainly credit institutions or 
financial institutions, one at least of such subsidiaries 
being a credit institution, 

— mixed-activity holding company shall mean a parent 
undertaking, other than a financial holding company 
or a credit institution, the subsidiaries of which 
include at least one credit institution, 

— ancillary banking services undertaking shall mean an 
undertaking the principal activity, of which consists in 
owning or managing property, managing data- 
processtng services, or any other similar activity which 
is ancillary to the principal activity of one or more 
credit institution, 

— participation shall mean the ownership, direct or 
indirect, of 20 % or more of the voting rights or 
capital of an undertaking. 
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parent undertaking shall mean a parent undertaking 
within the meaning of Article 1 (1) of the Directive 
83/349/EEC and any undertaking which, in the 
opinion of the competent authorities, effectively exer- 
cises a dominant influence over another undertaking, 

subsidiary shall mean a subsidiary undertaking within 
the meaning of Article 1 (1) of Directive 83/349/EEC 
and any undertaking over which, in the opinion of the 
competent authorities, a parent undertaking effectively 
exercises a dominant influence. All subsidiaries of 
subsidiary undertakings shall also be considered subsi- 
diaries of the undertaking that is their original parent, 

competent authorities shall mean the national authori- 
ties which are empowered by law or regulation to 
supervise credit institutions. 



Article 2 



Scope 

This Directive shall apply to credit institutions that have 
obtained the authorization referred to in Article 3 of 
Directive 77/780/EEC, financial holding companies and 
mixed-activity holding companies which have their head 
offices in the Community. 

The institutions permanently excluded by Article 2 of 
Directive 77/780/EEC with the exception, however, of 
the Member States central banks, shall be treated as 
financial institutions for the purposes of this Directive. 



Article J 

Supervision on a consolidated basis of credit insti- 
tutions 



3. The Member States or the competent authorities 
responsible for exercising supervision on a consolidated 
basis pursuant to Article 4 may decide in the cases listed 
below that a credit institution, financial institution or 
auxiliary banking services undertaking which is a subsi- 
diary or in which a participation is held need not be 
included in the consolidation : 

— if the undertaking that should be included is situated 
in a third country where there are legal impediments 
to the transfer of the necessary information, 

if, in the opinion of the competent authorities, the 
undertaking that should be included is of negligible 
interest only with respect to the objectives of monito- 
ring credit institutions and in all cases if the balance 
sheet total of the undertaking that should be included 
is less than the smaller of the following two amounts : 
ECU 10 million or 1 •/© of the balance sheet total of 
the parent undertaking or the undertaking that holds 
the participation. If several undertakings meet the 
above criteria, they must nevertheless be included in 
the consolidation where collectively they are of non- 
negligible interest with respect to the aforementioned 
objectives, or 

— if, in the opinion of the competent authorities respon- 
sible for exercising supervision on a consolidated 
basis, the consolidation of the financial situation of 
the undertaking that should be included would be 
inappropriate or misleading as far as the objectives of 
the supervision of credit institutions are concerned. 

4. When the competent authorities of a Member State 
do not include a credit institution subsidiary in supervi- 
sion on a consolidated basis under one of the cases 
provided for in the second and third indents of paragraph 
3. the competent authorities of the Member State in 
which that credit institution subsidiary is situated may ask 
the parent undertaking for information which may facili- 
tate their supervision of that credit institution. 



1 . Every credit institution which has a credit institution 
or a financial institution as a subsidiary or which holds a 
participation in such institutions shall be subject, to the 
extent and in the manner prescribed in Article 5, to 
supervision on the basis of its consolidated financial situa- 
tion. Such supervision shall be exercised at least in the 
areas referred to in paragraphs 5 and 6. 

2. Every credit institution the parent undertaking of 
which is a financial holding company shall be subject, to 
the extent and in the manner prescribed in Article 5, to 
supervision on the basis of the consolidated financial situ- 
ation of that financial holding company. Such supervision 
shall be exercised at least in the areas referred to in para- 
graphs 5 and 6. The consolidation of the financial situa- 
tion of the financial holding company shall not in any 
way imply that the competent authorities are required to 
play a supervisory role in relation to the financial holding 
company standing alone. 



5. Supervision of solvency, and of the adequacy of own 
funds to cover market risks and control of large exposures, 
as governed by the relevant Community acts in force, 
shall be exercised on a consolidated basis in accordance 
with this Directive. Member States shall adopt any 
measures necessary, where appropriate, to include finan- 
cial holding companies in consolidated supervision, in 
accordance with paragraph 2. 

Compliance with the limits set in Article 12 (1) and (2) of 
Directive 89/64^/EEC shall be supervised and controlled 
on the basis of the consolidated or sub-consoli da ted 
financial situation of the credit institution. 



6. The competent authorities shall ensure that, in all 
the undertakings included in the scope of the supervision 
on a consolidated basis that is exerctsed over a credit 
institution in implementation ot paragraphs 1 and 2. 
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there are adequate internal control mechanisms for the 
production of any data and information which would be 
relevant for the purposes of supervision on a consolidated 

basis. 

2. Without prejudice to specific provisions contained 
in other Directives, Member States may waive application, 
on an individual or sub-consolidated basis, of the rules 
laid down in paragraph 5 to a credit institution that, as a 
parent undertaking, is subject to supervision on a consoli- 
dated basis, and to any subsidiary of such a credit institu- 
tion which is subject to their authorization and supervi- 
sion and is included in the supervision on a consolidated 
basis of the credit institution which is the parent 
company. The same exemption option shall be allowed 
• where the parent undertaking is a financial holding 
company which has its head office in the same Member 
Sta te as the credit institution, provided that it is subject to 
the same supervision as that exercised over credit institu- 
tions, and in particular the standards laid down in para- 
graph 5. r 

1 n both cases, steps must be taken to ensure that capital is 
distributed adequately within the banking group. 

If the competent authorities do apply those rules indivi- 
dually to such credit institutions, they may, for the pur- 
pose of calculating own funds, make use of the provision 
in the last subparagraph of Article 2 (1) of Directive 
89/299/EEC. 

' * crcdit institution the parent of which is a 

credit institution has been authorized and is situated in 
another Member State, the competent authorities which 
granted that authorization shall apply the rules laid down 
m paragraph 5 to that institution on an individual or, 
when appropriate, a sub-consolidated basis. 

Notwithstanding the requirements of paragraph 8, 
the competent authorities responsible for authorizing the 
subsidiary of a parent undertaking which is a credit insti- 
tution may, by bilateral agreement, delegate their respon- 
sibility for supervision to the competent authorities which 
authorized and supervise the parent undertaking. The 
Commission must be kept informed of the existence and 
content of such agreements. It shall forward such infor- 
mation to the competent authorities of the other Member 
States and to the Banking Advisory Committee. 

1 0. Member States shall provide that their competent 
authorities responsible for exercising supervision on a 
consolidated basis may ask the subsidiaries of a credit 
imutution or a financial holding company which are not 
included within the scope of supervision on a consoli- 
dated basis for the information referred to in Article 6. In 
such a c^e, the procedures for transmitting and verifying 
the information laid down in that Article shall apply. 



Article 4 

Competent authorities responsible for exercising 
supervision on a consolidated basis 



1. Where a parent undertaking is a credit institution, 
supervision on a consolidated basis shall be exercised by 
the competent authorities that authorized it under Article 
3 of Directive 77/780/EEC. 

2. Where the parent of a credit institution is a financial 
holding company, supervision on a consolidated basis 
shall be exercised by the competent authorities which 
authorized that credit institution under Article 3 of Direc- 
tive 77/780/EEC 

However, where credit institutions authorized in two or 
more Member States have as their parent the same finan- 
cial holding company, supervision on a consolidated basis 
shall be exercised by the competent authorities of the 
credit institution authorized in the Member State in 
which the financial holding company was set up. 

If no credit institution subsidiary has been authorized in 
the Member State in which the financial holding 
company was set up, the competent authorities of the 
Member States concerned {including those of the Member 
State in which the financial holding company was set up) 
shall seek to reach agreement as to who amongst them 
will exercise supervision on a consolidated basis. In the 
absence of such agreement, supervision on a consolidated 
basis shall be exercised by the competent authorities that 
authorized the credit institution with the greatest balance 
sheet total; if that figure is the. same, supervision on a 
consolidated basis shall be exercised by the competent 
authorities which first gave the authorization referred to 
in Article 3 of Directive 77/780/EEC 

3. The competent authorities concerned may by 
common agreement waive the rules laid down in the first 
and second subparagraphs of paragraph 2. 

4. The agreements referred to in the third subpara- 
graph of paragraph 2 and in paragraph 3 shall provide for 
procedures for cooperation and for the transmission of 
information such that the objectives of this Directive may 
be achieved. 

5. Where Member States have more than one compe- 
tent authority for the prudential supervision of credit 
institutions and financial institutions. Member States shall 
take the requisite measures to organize coordination 
between such authorities. 



Aniclt 5 

Form and extent of consolidation 

1 . The competent authorities responsible for exercising 
supervision on a consolidated basis must, for the purposes 
of supervision, require full consolidation of all the credit 
institutions and financial institutions which are subsidia- 
ries of a parent undertaking. 
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However, proportional consolidation may be prescribed 
where, in the opinion of the competent authorities,- the 
liability of a parent undertaking holding a share of the 
ca pi ul ,s limited to that share of the capiul because of 
the liability of the other shareholders or members whose 
solvency is satisfactory. The liability of the other sharehol- 
ders and members must be clearly established, if neces- 
sary by means of formal, signed commitments. 



a The competent authorities responsible for carrying 
out supervision on a consolidated basis must, in order to 
o so, require the proportional consolidation of participa- 
tions m credit institutions and financial institutions 
managed by an undertaking included in the consolidation 
together with one or more undertakings not included in 
the consolidation, where those undertakings* liability is 
limited to the share of the capital they hold. 



3. In the case of participations or capital ties other 
than those referred to in paragraphs 1 and 2, the compe- 
tent authorities shall determine whether and how consoli- 
dation is to be carried oul In particular, they may permit 
or require use of the equity method. That method shall 
not, however, constitute inclusion of the undertakings 
concerned in supervision on a consolidated basis. 



IL W,thout prejudice to paragraphs 1, 2 and 3, the 
competent authorities shall determine whether and how 
consolidation is to be carried out in the following cases : 

— where, in the opinion of the competent authorities, a 
credit institution exercises a significant influence over 
one or more credit institutions or financial institu- 
tions, but without holding a participation or other 
capital ties in these institutions, 

where two or more credit institutions or financial 
institutions are placed under single management other 
than pursuant to a contract or clauses of their memo- 
randa or articles of association, 

where two or more credit institutions or financial 
institutions have administrative, management or 
supervisory bodies with the same persons constituting 
a majority. 



In particular, the competent authorities may permit, or 
require use of. the method provided for in Article 12 of 
Directive 83/349/EEC. That method shall not, however, 
constitute inclusion of the undertakings concerned in 
consolidated supervision. 



5. Where consolidated supervision is required pursuant 
to Article 3 (1) and (2), ancillary banking services underta- 
kings shall be included in consolidations in the cases, and 
in accordance with the methods, laid down in paragraphs 
I to 4, of this Article. 



Article 6 

Information to be supplied by mixed-activity 
holding companies and their subsidiaries 



1- Pending further coordination of consolidation 
methods. Member States shall provide that, where the 
parent undertaking of one or more credit institutions is a 
mixed-activity holding company, the competent authori- 
ties responsible for the authorization and supervision of 
those credit institutions shall, by approaching the mixed- 
activity holding company and its subsidiaries either 
directly or via credit institution subsidiaries, require them 
to supply any information which would be relevant for 
the purposes of supervising the credit institution subsidia- 
ries. 



2. Member States shall provide that their competent 
authorities may carry out, or have carried out by external 
inspectors, on-the-spot inspections to verify information 
received from mixed-activity holding companies and their 
subsidiaries. If the mixed-activity holding company or 
one of its subsidiaries is an insurance undertaking, the 
procedure. laid down in Article 7 (4) may also be used. If a 
muted-activity holding company or one of its subsidiaries 
is situated in a Member State other than that in which the 
credit institution subsidiary is situated, on-the-spot verifi- 
cation of information shall be carried out in accordance 
with the procedure laid down in Article 7 (7). 



Article 7 

Measures to facilitate the application of this Direc- 
tive 

1- Member States shall take the necessary steps to 
ensure that there are no legal impediments preventing the 
undertakings included within the scope of supervision on 
a consolidated basis, mixed-activity holding companies 
and their subsidiaries, or subsidiaries of the kind covered 
in Article 3 (10), from exchanging amongst themselves 
any information which would be relevant for the purposes 
of supervision in accordance with this Directive. 

2. Where a parent undertaking and any of its subsidia- 
ries that are credit institutions are situated in different 
Member States, the competent authorities of each 
Member State shall communicate to each other all rele- 
vant information which may allow or aid the exercise of 
supervision on a consolidated basis. 

Where the competent authorities of the Member Sate in 
which a parent undertaking is situated do not themselves 
exercise supervision on a consolidated basis pursuant to 
Article 4, they may be invited by the competent authori- 
ties responsible for exercising such supervision to ask the 
parent undertaking for any information which would be 
relevant for the purposes of supervision on a consolidated 
basis and to transmit it to these authorities. 
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3. Member States shall authorize the exchange between 
their competent authorities of the information referred to 
in paragraph 2. on the understanding that, in the case of 
financial holding companies, financial institutions or 
ancillary banking services undertakings, the collection or 
possession of information shall not in any way imply that 
the competent authorities are required to play a supervi- 
sory role in relation to those institutions or undertaxings 
standing alone. 



Similarly, Member States shall authorize their competent 
authorities to exchange the information referred to in 
Article 6 on the understanding that the collection or 
possession of information does not in any way imply that 
the competent authorities play a supervisory role in rela- 
tion to the mixed-activity holding company and those of 
its subsidies which are not credit institutions, or to 
subsidianes of the kind covered in Article 3 (10). 



cation themselves, by allowing the authorities who made 
the request to carry it out, or by allowing an auditor or 
expen to carry it out. 

8. Without prejudice to their provisions of criminal 
law, Member States shall ensure that penalties or measures 
aimed at ending observed breaches or the causes of such 
breaches may be imposed on financial holding companies 
and mixed-activity holding companies, or their effective 
managers, that infringe laws, regulations or administrative 
provisions enacted to implement this Directive. In certain 
cases, such measures may require the intervention of the 
courts. The competent authorities shall cooperate closely 
to ensure that the abovementioned penalties or measures 
produce the desired results, especially when the central 
administration or main establishment of a financial 
holding company or of a mixed-activity holding company 
is not located at its head office. 



4 ' Where a credit institution, financial holding 
company or a mixed-activity holding company controls 
one or more subsidiaries which are insurance companies 
or other undertakings providing investment services 
which are subject to authorization, the competent authori- 
ties ana the authonties entrusted with the public task of 
supervising insurance undertakings or those other under- 
, n P P rov,d,n £ investment services shall cooperate 
closely. Without prejudice to their respective responsibili- 
those authonties shall provide one another with any 
information likely to simplify their task and to allow 
supervision of the activity and overall financial situation 
of the undertakings they supervise. 



Information received pursuant to this Directive and 
in particular any exchange of information between 
competent authorities which is provided for in this Direc- 
tive shall be subject to the obligation of professional 
secrecy defined in Article 12 of Directive 77/780/EEC. 



6- The competent authorities responsible for supervi- 
sion on a consolidated basis shall establish lists of the 
financial holding companies referred to in Article 3 (2). 

-- - 5 . ha ” ** communicated to the competent 
authonties of the other Member States and to the 
Commission. 



7 - Where, in applying this Directive, the competent 
authonties of one Member State wish in specific cases to 
verify the information concerning a credit institution, a 
financial holding company, a financial institution, an 
ancillary banking services undertaking, a mixed-activity 
holding company, a subsidiary of the kind covered in 
Article 6 or a subsidiary of the kind covered in Article 3 
(HJ), situated in another Member State, they must ask the 
competent authorities of that other Member State to have 
that verification carried out. The authorities which receive 
such a request must, within the framework of their 
competence, act upon tt either by carrying out the verifi- 



Articlt 8 



Third countries 



1- The Commission may submit proposals to the 
Council, either at the request of a Member State or on its 
own initiative, for the negotiation of agreements with one 
or more third countries regarding the means of exercising 
supervision on a consolidated basis over : 

credit institutions the parent undertakings of which 
have their head offices situated in a third country, and 

— credit institutions situated in third countries the 
parent undertakings of which, whether credit institu- 
nons or financial holding companies, have their head 
offices in the Community. 



2. The agreements referred to in paragraph 1 shall in 
particular seek to ensure both : 

— that the competent authorities of the Member States 
are able to obtain the information necessary for the 
supervision, on the basis of their consolidated finan- 
cial situations, of credit institutions or financial 
holding companies situated in the Community and 
which have as subsidiaries credit institutions or finan- 
ciai munitions situated outside the Community, or 
which hold pamripatiofts in such institutions. 



that the competent authorities of third countries are 
able to obtain the information necessaty for the super- 
vision of parent undertakings the head offices of 
which are situated within their territories and which 

crcdit * m ** tut *on» or finsncial 

m ont " ™w Member Surer, or 
which hold participations in such institutions. 



uo ”, d Adviso 'V Committee ser 

e«mi„ ,h A k ° f Directive 77/780/EEC shall 

!~ h ] anTT' ! negotiations referred to ,n 
paragraph 1 and the resulting situation. 
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Article 9 
Final provisions 

I ' . Member States shall bring into force the laws, regia - 
attorn and administrative provisions necessary to comply 
with this Directive before 1 January 1993. They shall 
forthwith inform the Commission thereof. 

When Member States adopt the abovementioned 
measures, the measures shall contain a reference to this 
irective or be accompanied by such reference on the 
occasion of their official publication. The methods of 
making such a reference shall be laid down by the 
Member States. 

2- Notwithstanding the provisions of Article 3 (5) and 
unti the future Directive on capital adequacy to cover 
market risks is brought into effect, the competent authors 
ties shall include in consolidated supervision financial 
institutions which are principally exposed to market risks 
m accordance with methods to be determined by those 

authorities in the light of the particular nature of the risks 
involved. 



R irttn rrr- l 5 me words Directive 

83/350/EEC shall be replaced by 'Directive 

92/350/EEC’ : 7 IrcctJVC 



— Article 5 of Directive 89/299/EEC, 

— Articles 12 (S), 13 (3) and 15 (2) and the fifth indent of 

89UT/EE U C Paragriph ° f AnidC 18 (2) ° f DirCCtivc 

— Article 3 (3) of Directive 89/647/EEC. 



3- In Article I, point 5, of Directive 89/646/EEC and 
the first indent of Article 2 (I) of Directive 89/647/EEC 
the definition of competent authorities shall be replaced 
by the following : r 

the national authorities which are empowered by law 
or regulation to supervise credit institutions’. 



Article 11 

This Directive is addressed to the Member States. 



Member States shall communicate to the Commis- 
sron the texts of the main provisions of internal law 
which they adopt in the field governed by this Directive. 



Done at Luxembourg, 6 April 1992. 



Article 10 

1 - Directive 83/350/EEC is hereby repealed with effect 
from 1 January 1993. 



For the Council 
The President 
JoJo PINHEIRO 
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DRAFT 



DIRECTIVE 94/ /EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 

of 

amending Directives 77/780/EEC and 89/646/EEC 
in the field of credit institutions. 

Directives 73/239/EEC and 92/49/EEC in the field of non-life insurance. 
Directives 79/267/EEC and 92/96/EEC in the field of life assurance, 
Directive 93/22/EEC in the field of investment firms 
and Directive 85/61 1/EEC in the field of undertakings for collective investment 
in transferable securities (UC1TS), with a v ; ew to reinforcing 

prudential supervision 



THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION, 



Having regard to the Treaty establishing the European Community, and in particular the first 
and third sentences of Article 57(2) thereof. 

Having regard to the proposal from the Commission (\ 



Having regard to the Opinion of the Economic and Social Committee ( 2 ), 



Acting in accordance with the procedure laid down in Article 189b of the Treaty ( 3 ), 



OJ No C 229, 25.8.1993, p. 10 and OJ No C .... ...5.1994, p 

(*) OJ No C 52. 14.2.1994, p. 15. 

( ) Opinion of the European Parliament of 9 March 1994 (not yet published in the 

Official Journal). Council Common Position of (not yet published in the 

Official Journal). Decision of the European Parliament of (not yet published in 

the Official Journal). 



1 
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( 1 ) Whereas certain events have shown that it is appropriate to amend in certain respects 
certain Council Directives, to make clear the general framework within which credit 
institutions, insurance undertakings, investment firms and undertakings for investment 
in transferable securities (UCITS) may carry on their business, namely 

Directives 77/780/EEC t 1 ), and 89/646/EEC, Directives 73/239/EEC ( 2 ) and 
92/49/EEC, Directives 79/267/EEC ( 3 ) and 92/96/EEC, Directive 93/22/EEC ( 4 ) and 
Directive 85/61 1/EEC ( 5 ), with a view to reinforcing prudential supervision; whereas 
it is desirable to adopt similar measures throughout the financial services sector; 

(2) Whereas those Directives lay down inter alia the conditions which must be fulfilled 
before the competent authorities may grant authorization for the taking-up of business; 

(3) Whereas the competent authorities should not authorize or continue the authorization of 
a financial undertaking where they are liable to be prevented from effectively exercising 
their supervisory functions by the close links between that undertaking and other 
natural or legal persons; whereas financial undertakings already authorized must also 
satisfy the competent authorities in that respect; 

(4) Whereas the definition of “close links" in this Directive lays down minimum criteria and 
that does not prevent Member States from applying it to situations other than those 
envisaged by the definition; 



0 ) OJ No L 322,-1-7.1 2.1977, p. 30. 
(OJ No L 386, 30.12.1989, p. 1). 

( 2 ) OJ No L 228. 16. 8.1973, p. 3. 
(OJ No L 228, 11.8.1992, p. 1). 

( 3 ) OJ No L 63, 13. 3.1979, p. 1. 
(OJ No L 360, 9.12.1992, p. 1). 

( 4 ) OJNoL 141.11. 6.1993, p. 27. 

( 5 ) OJ No L 375, 31.12.1985, p. 3. 
(OJ No L 100, 19.4.1988, p. 31). 
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( 5 ) 



Whereon the sole fact or having acquired a significant proportion of a company's capital 
doe.* not constitute participation for the purposes of this Directive if that holding has 
oeen acquired solely as a temporary investment which does not make it possible to 
exercise influence over the structure or financial policy of the undertaking; 



I6i Whereas the reference to the supervisory authorities' effective exercise of their 
supervisory functions covers supervision on a consolidated basis which must be 
exercised over a financial undertaking where the provisions of Community law so 
provide; whereas, in such cases, the authorities applied to for authorization . ust be 

able to identify the authorities competent to exercise supervision on a consolidated 
basis over that financial undertaking; 



!7) Whereas the principles of mutual recognition and of home Member State supervision 
require that Member States' competent authorities should not grant or should withdraw 
authorization where factors such as the content of programmes of operations, the 
geographical distribution or the activities actually carried on indicate clearly that a 
financial undertaking has opted for the legal system of one Member State for the 
purpose of evading the stricter standards in force in another Member State within 
whose territory it carries on or intends to carry on the greater part of its activities; 
whereas a financial undertaking which is a legal person must be authorized in the 
Member State in which it has its registered office; whereas a financial undertaking 
which is not a legal person must have its head office in the Member State in which it 
has been authorized; whereas, in addition. Member States must require that a financial 
undertaking's head office always be situated in its home Member State and that it 
actually operate there; 



(8) Whereas it is appropriate to allow the possibility of exchanges of information between 

the competent authorities and authorities or bodies which, by virtue of their function, 

help to strengthen the stability of the financial system; whereas, in order to preserve 

the confidential nature of the information forwarded, the list of addressees must remain 
within strict limits; 
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(9) Whereas certain behaviour, such as fraud and insider offenses, are liable to affect the 
stability, including integrity, of the financial system, even when involving undertakings 
other than financial ones; 

(10) Whereas it is necessary to specify the conditions under which such exchanges of 
information are authorized; 

(11) Whereas, where it is stipulated that information may be disclosed only with the express 
agreement of the competent authorities, these may, where appropriate, make their 
agreement subject to compliance with strict conditions; 

(12) Whereas exchanges of information between, on the one hand, the competent 
authorities and, on the other, central banks and other bodies with a similar function in 
their capacity as monetary authorities and, where appropriate, other public authorities 
responsible for supervising payment systems should also be authorized; 

(13) Whereas the same obligation of professional secrecy on the authorities responsible for 
authorizing and supervising UCITS and the undertakings that take part in those activities 
and the same possibilities for exchanging information as those granted to the authorities 
responsible for authorizing and supervising credit institutions, investment firms and 
insurance undertakings, should be included in Directive 85/61 1 /EEC; 

(14) Whereas this Directive co-ordinates all the provisions governing information exchanges 
between authorities for the entire financial sector as provided for in 

Directive 93/22/EEC; 






4 
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(15) Whereas, for the purpose ot strengthening the prudential supervision of financial 

undertakings and protection of clients or financial undertakings, it should be stipulated 
that an auditor must have a duty to report ;;rompcly to the competent authorities, 
wherever, as provided for by this Directive, he becomes aware of certain facts which 
are liable to have a serious effect on me financial situation or the administrative and 
accounting organization of a financial undertaKing; 

(1 6) Whereas, having regard to the aim in view, it is desirable for Member States to provid 
that such a duty should apply in ail circumstances where such facts are nr: covered by 
an auditor during the performance of his tasK.s in an undertaking which has close links 
with a financial undertaking; 

(17) Whereas the duty of auditors to communicate, where appropriate, to the competent 
authorities certain facts and decisions concerning a financial undertaking which they 
discover during the performance of their tasks in a non-financial undertaking does not in 
itself change the nature of their tasks in that undertaking nor the manner in which they 
must perform those tasks in that undertaking; 

(18) Whereas adopting this Directive is the most appropriate means of achieving the 
objectives in view, and in particular of reinforcing the powers of the competent 
authorities; whereas this Directive restricts itself to the minimum required to achieve 
those objectives and does not go beyond what is necessary for that purpose, 

HAVE ADOPTED THIS DIRECTIVE: 

Article I 

’ Vherever the term "financial undertaking" is used in this Directive, it shall be replaced by: 

- "credit institution" where this Directive amends Directives 77/780/EEC and 89/646/EEC; 

- "insurance undertaking" where this Directive amends Directives 73/239/EEC and 
92/49/EEC, and "life assurance undertaking’ where this Directive amends 
Directives 79/267/EEC and 92/96/EEC; 



5 
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"investment firm" where this Directive amends Directive 93/22/EEC; 



- "undertaking for collective investment in transferable securities (UCITS) or an undertaking 
contributing towards its business activity" where this Directive amends 
Directive 85/611 /EEC. 



Article 2 



1 . 



- In Article 1 

- in Article 1 

- in Article 1 

- in Article 1 



of Directive 77/780/EEC, a fifth indent, 
of Directive 92/49/EEC, a point (I), 
of Directive 92/96/EEC, a point (m) and 
of Directive 93/22/EEC, a point 1 5 



shall be added containing the following definition: 



""close links" shall mean a situation in which two or more natural or legal persons are 
linked by: 



(a) "participation", which shall mean the ownership, direct or by way of control, of 20% or 
more of the voting rights or capital of an undertaking, or 

(b) "control", which shall mean the relationship between a parent undertaking and a 
subsidiary, in all the cases referred to in Article 1(1) and (2) of 

Directive 83/349/EEC (*), or a similar relationship between any natural or legal person 
and an undertaking; any subsidiary undertaking of a subsidiary undertaking shall also be 
considered a subsidiary of the parent undertaking which is at the head of those 
undertakings. 

A situation in which two or more natural or legal persons are permanently linked to one and 
the same person by a control relationship shall also be regarded as constituting a close link 
between such persons, 

{*) OJ No L 193, 18.7.1983, p. 1. Directive as last amended by Directive 90/605/EEC 
(OJ No L 317, 16.1.1990, p. 60}/ 
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2. The following subparagraphs shall be added at the end of: 



- Article 3(2} of Directive 77/780/EEC. 

- Arucle 3(3) of Directive 93/22/EEC, 

- Article 8(1) of Directive 73/239/EEC, 

- Article 8(1) of Directive 79/267/EEC: 

"Moreover, where close links exist between the financial undertaking and other natural or 
legal persons, the competent authorities shall grant authorization only if those link', do not 
prevent the effective exercise of their supervisory functions. 

The competent authorities shall also refuse authorization if the laws, regulations or 
administrative provisions of a non-member country governing one or more natural or legal 
persons with which the undertaking has close links, or difficulties involved in their 
enforcement, prevent the effective exercise of their supervisory functions. 

The competent authorities shall require financial undertakings to provide them with the 
information they require to monitor compliance with the conditions referred to in this 
paragraph on a continuous basis.". 



Article 3 

1 . The following paragraph shall be inserted in Article 8 of Directive 73/239/EEC and in 
Article 8 of Directive 79/267/EEC: 

"la. Member States shall require that the head offices of insurance undertakings be situated 
in the same Member State as their registered offices.". 
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2. The following paragraph shall be inserted in Article 3 of Directive 77/780/EEC: 

"2a. Each Member State shall require that: 

any credit institution which is a legal person and which, under its national law, has a 
registered office have its head office in the same Member State as its registered office; 

- any other credit institution have its head office in the Member State which issued its 
authorization and in which it actually carries on its business.". 



Article 4 

1 . in Article 16 of Directive 92/49/EEC and in Article 15 of Directive 92/96/EEC, the 
following paragraph shall be inserted: 

"5a. Notwithstanding the provisions of paragraphs 1 to 4, Member States may authorize 

exchanges of information between the competent authorities and: 

- the authorities responsible for overseeing the bodies involved in the liquidation and 
bankruptcy of financial undertakings and other similar procedures, or 

- the authorities responsible for overseeing the persons charged with carrying out 
statutory audits of the accounts of insurance undertakings, credit institutions, 
investment firms and other financial institutions, or 

- independent actuaries of insurance undertakings carrying out legal supervision of those 
undertakings and the bodies responsible for overseeing __ch actuaries. 
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Member States which have recourse to the prows, ons of the first subparagraph shall require 
at least that the following conditions are met: 

this information shall be for the purpose of carrying out the overseeing or legal 
supervision referred to in the first subparagraph; 

information received in this context will be subject to the conditions of profession,, 
secrecy imposed in paragraph 1; 

where the information originates in another Member State, it may not be disclosed 

without the express agreement of the competent authorities which have disclosed it 

and where appropriate, solely for the purposes for which those authorities gave their 
agreement. 

Member States shall communicate to the Commission and to the other Member States the 

names of the authorities, person and bodies which may receive information pursuant to this 
paragraph.". 

2. In Article 1 2 of Directive 77/780/EEC and in Article 25 of Directive 93/22/EEC. the 
following paragraph shall be inserted: 

"5a. Notwithstanding paragraphs 1 to 4. Member States may authorize exchanges of 
information between, the competent authorities and: 

- the authorities responsible for overseeing the bodies involved in the liquidation and 
bankruptcy of financial undertakings and other similar procedures, or 

- the authorities responsible for overseeing persons charged with carrying out statutory 

audits of the accounts of insurance undertakings, credit institutions, investment firms and 
other financial institutions. 
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Member States which have recourse to the provisions of the first subparagraph shall require 
at least that the following conditions are met: 

- the information shall be for the purpose of performing the task of the authorities and 
persons mentioned, as described in the first subparagraph; 

- information received in this context shall be subject to the conditions of professional 
secrecy imposed in paragraph 1; 

- where the information originates in another Member State, it may not be disclosed 
without the express agreement of the competent authorities which have disclosed it and, 
where appropriate, solely for the purposes for which those authorities gave their 
agreement. 

Member States shall communicate to the Commission and to the other Member States the 
names of the authorities which may receive information pursuant to this paragraph.". 

3. In Article 12 of Directive 77/780/EEC, in Article 16 of Directive 92/49/EEC, in Article 25 
of Directive 93/22/EEC and in Article 15 of Directive 92/96/EEC, the following paragraph 
shall be inserted: 

"5b. Notwithstanding the provisions of paragraphs 1 to 4, Member States may, with the aim 
of strengthening the stability, including integrity, of the financial system, authorize the 
exchange of information between the competent authorities and the authorities or bodies 
responsible under the law for the detection and investigation of breaches of company law. 

Member States which have recourse to the provision in the first subparagraph shall require 
at least that the following conditions are met: 



- the information shall be for the purpose of performing the task referred to in the first 
subparagraph; 
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subject to tne conditions of professional 



information received in this context shall be 
secrecy imposed in paragraph 1 ; 



- where the information originates in another Member State, it may not be closed 
without the express agreement o, the competent author, ties which have , „ 

agreement. " e,r 



Where. ,n a Member State, the authorities or bodies referred to in the first su b ,„ dgrach 
Perform the.r task of detection or investigation w.th the aid. in view of their specific ' 
competence, of persons appointed for that purpose and not empioyed in the public sector 

IxtenTed t ° f h 6XChan9in9 in, ° rmati ° n Pf ° Vid6d for in subparagraph may be ' 

to such persons under the conditions stipulated in the second subparagraph. 

referred To ^ T"' ^ ^ -thorities or bodies 

erred to ,n the f,rst subparagraph shall communicate to the competent authorities which 

ave disclosed the information the names and precise responsibilities of the persons to 
whom it is to be sent. 



Member States shall communicate to the Commission and to the other Member States the 

names of the authorities or bodies which may receive information pursuant to this 
paragraph. 



Before 31 December 2000. the Commission shall draw up a report on the application of the 
provisions of this paragraph.". 



4. In Article 12 of Directive 77/780/EEC and in Article 25 of Directive 93/22/EEC. 
paragraph 6 shall be replaced by the following: 



6. This Article shall not prevent a competent authority from transmitting: 



- to central banks and other bodies with a similar function in their capacity as monetary 
authorities: 



11 
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where appropriate, to other public authorities responsible for overseeing payment 
systems, 

information intended for the performance of their task, nor shall it prevent such authorities 
or bodies from communicating to the competent authorities such information as they may 
need for the purposes of paragraph 4. Information received in this context shall be subject 
to the conditions of professional secrecy imposed in this Article.". 

5. In Article 18 of Directive 92/49/EEC and in Article 15 of Directive 92/96/EEC, the 
following shall be inserted: 

"5c. Member States may authorize the competent authorities to transmit: 

- to central banks and other bodies with a similar function in their capacity as monetary 
authorities; 

- where appropriate, to other public authorities responsible for overseeing payment 
systems, 

information intended for the performance of their task and may authorize such authorities or 
bodies to communicate to the competent authorities such information as they may need for 
the purposes of paragraph 4. Information received in this context shall be subject to the 
conditions of professional secrecy imposed in this Article.". 

6. The following paragraph 8 shall be added to Article 1 2 of Directive 77/780/EEC; 

"8. This Article shall not prevent the competent authorities from communicating the 
information referred to in paragraphs 1 to 4 to a clearing house or other similar body 
recognized under national law for the provision of clearing or settlement services for one of 
their Member State's markets if they consider that it is necessary to communicate the 
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information in order to ensure the proper funcooning of those bodies in relat.on to defaui, 

° f POtent ' al d6,aUltS bV market W^cipants. The information received in this context shall 
sublet to the conditions of professional secrecy imposed in paragraph 1 . The Member 

States shall, however, ensure that information received under paragraph 2 may not be 

disclosed in the circumstances referred to m m,s paragraph without the express consent of 
the competent authorities which disclosed it." 

7. In Article 50 of Directive 85/611 /EEC, paragraphs 2. 3 and 4 shall be replaced by the 



2. Member States shall provide that all persons who work or who have worked for the 
competent authorities, as well as auditors and experts instructed by the competent 
authorities, shall be bound by the obligation of professional secrecy. Accordingly, no 
confidential information which they may receive in the course of their duties may be 
divulged to any person or authority whatsoever, save in summary or abridged form such 
that UCITS and management companies and depositaries (hereinafter referred to as 

undertakings contributing towards their business activity) cannot be individually identified, 
without prejudice to cases covered by criminal law. 

Nevertheless, when an UCITS or an undertaking contributing towards its business activity 

has been declared bankrupt or is being compulsorily wound up. confidential information 

which does not concern third parties involved in rescue attempts may be divulged in civil or 
commercial proceedings. 

3 ' Paragraph 2 shal1 not prevent ^e competent authorities of the various Member States 
from exchanging information in accordance with this Directive or other Directives applicable 
to UCITS or to undertakings contributing towards their business activity. That information 
shall be subject to the conditions of professional secrecy imposed in paragraph 2. 
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e tes ma y conclude co-operation agreements providing for exchanges of 

information with the competent authorities of third countries only if the information 
communicated is covered by guarantees of professional secrecy at least equivalent to those 
provided for in this Article. 

5 . Competent authorities receiving confidential information under paragraphs 2 or 3 may 
use it only in the course of their duties: 

- to check that the conditions governing the taking-up of the business of UCITS or of 
undertakings contributing towards their business activity are met and to facilitate the 

monitoring of the conduct of that business, administrative and accounting procedures and 
internal-control mechanisms. 

- to impose sanctions, 

- in administrative appeals against decisions by the competent authorities, or 

- in court proceedings initiated under Article 51(2). 

6. Paragraphs 2 and 5 shall not preclude the exchange of information: 



vai withiln a Member State, where there are two or more competent authorities or 

(b) within a Member State or between Member States, between competent authorities and 

- authorities with public responsibility for the supervision of credit institutions, 
investment undertakings, insurance undertakings and other financial organizations 
and the authorities responsible for the supervision of financial markets. 
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- bodies involved in the liquidation or bankruptcy of UCITS and other similar 
procedures and of undertakings contributing towards their business activity, 

” Persons responsible for carrying out statutory audits of the accounts of insurance 
undertakings, credit institutions, investment undertakings and other financial 
institutions, 

in the performance of their supervisory functions, or the disclosure to bodies which 
administer compensation schemes of information necessary for the performance of their 
functions. Such information shall be subject to the conditions of professional secrecy 
imposed in paragraph 2. 

7. Notwithstanding the provisions of paragraphs 2 to 5, Member States may authorize 

exchanges of information between the competent authorities and: 

- the authorities responsible for overseeing the bodies involved in the liquidation and 
bankruptcy of financial undertakings and other similar procedures, or 

- the authorities responsible for overseeing persons charged with carrying out statutory 
audits of the accounts of insurance undertakings, credit institutions, investment firms and 
other financial institutions. 

Member States which have recourse to the provisions of the first subparagraph shall require 

at least that the following conditions are met: 

- the information shall be for the purpose of performing the task of overseeing referred to in 
the first subparagraph: 

-- information received in this context shall be subject to the conditions of professional 
secrecy imposed in paragraph 2; 
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- where the information originates in another Member State, it may not be disclosed 
without the express agreement of the competent authorities which have disclosed it and, 
where appropriate, solely for the purposes for which those authorities gave their 
agreement. 

Member States shall communicate to the Commission and to the other Member States the 
names of the authorities which may receive information pursuant to this paragraph. 

8. Notwithstanding the provisions of paragraphs 2 to 5, Member States may, with the aim 
of strengthening the stability, including integrity, of the financial system, authorize the 
exchange of information between the competent authorities and the authorities or bodies 
responsible under the law for the detection and investigation of breaches of company law. 

Member States which have recourse to the provision in the first subparagraph shall require 
at least that the following conditions are met: 

- the information shall be for the purpose of performing the task referred to in the 
first subparagraph; 

“ information received in this context shall be subject to the conditions of professional 
secrecy imposed in paragraph 2; 

- where the information originates in another Member State, it may not be disclosed 
without the express agreement of the competent authorities which have disclosed it and, 
where appropriate, solely for the purposes for which those authorities gave their 
agreement. 
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Where, in a Member State, the authority or « 

t eo or oodies referred to in the first subparaqranh 

perform the.r task of detect, on or invest, gat, on with the aid. in view of their specific 
competence, of persons appointed for that purpose and not emp.oyed ,n the public sector 

P0SS,b,1,tV 0f eXChan9,n9 mf0rmatl °n P'ov-ded for in the first subparagraph may be ' 
extended to such persons under the conditions stipulated in the second subparagraph. 

.n order to imp, ament the fina, indent of the second subparagraph, the authorities or bodies 

referred to in the first subparagraph shai, common, cate to the competent authorities which 

have disclosed the information the names and precise responsibilities of the pe- Jns to 
whom it is to be sent. 0 



Member States shall communicate to the Commission and to the other Member States the 

names of the authorities or bodies which may receive information pursuant to this 
paragraph. 



Before 31 December 2000. the Commission shall draw up a report on the application of the 
provisions in this paragraph. 

9. This Article shall not prevent a competent authority from transmitting to central banks 
and other bodies with a similar function in their capacity as monetary authorities information 
intended for the performance of their tasks, nor shall it prevent such authorities or bodies 
!r °m commur, icating to the competent authorities such information as they may need for the 
purposes of paragraph 5. Information received in this context shall be subject to the 
conditions of professional secrecy imposed in this Article. 

10. This Article shall not prevent the competent authorities from communicating the 
information referred to in paragraphs 2 to 5 to a clearing house or other similar body 
recognized under national law for the provision of clearing or settlement services for one of 
their Member State's markets if they consider that it is necessary to communicate the 
information in order to ensure the proper functioning of those bodies in relation to defaults 
or potential defaults by market participants. The information received in this context shall 
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be subject to the conditions of professional secrecy imposed in paragraph 2. Member States 
shall, however, ensure that information received under paragraph 3 may not be disclosed in 
the circumstances referred to in this paragraph without the express consent of the 
competent authorities which disclosed it. 

11. In addition, notwithstanding the provisions referred to in paragraphs 2 and 5, Member 
States may, by virtue of provisions laid down by law, authorize the disclosure of certain 
information to other departments of their central government administrations responsible for 
legislation on the supervision of UOTS and of undertakings contributing towards their 
business activity, credit institutions, financial institutions, investment undertakings and 
insurance undertakings and to inspectors instructed by those departments. 



Such disclosures may, however, be made only where necessary for reasons of prudential 
control. 



Member States shall, however, provide that information received under paragraphs 3 and 6 
may never be disclosed in the circumstances referred to in this paragraph except with the 
express agreement of the competent authorities which disclosed the information.". 

Article 5 

The following shall be incorporated: 

- in Directive 77/780/EEC, an Article 12a, 

- in Directive 92/49/EEC, an Article 16a, 

- in Directive 92/96/EEC, an Article 15a, 

- in Directive 93/22/EEC, an Article 25a, 

- and in Directive 85/61 1/EEC, an Article 50a. 
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reading as follows! 



Member States shall provide at least that: 

<a> any person author, zed within the meanrng of Directive 84/253/EEC perforce in . 
financial undertaking the task described in Article 51 of Directive 78/660/EEC <~) 
Art,cle 37 of Directive 83/349/EEC or Ample 31 of Directive 85/61 1 /EEC or any other 
statutory task, shall have a duty to report promptly to the competent authorities any 

fact or decsion concerning that undertaking of which he has become aware while 
carrying out that task which is liable to: 



- constitute a material breach of the laws, regulations or administrative provisions 
which lay down the conditions governing authorization or which specifically govern 
pursuit of the activities of financial undertakings, or 

■ ect the continuous functioning of the financial undertaking or 
lead to refusal to certify the accounts or to the expression of reservations; 

(b) that person shall likewise have a duty to report any facts and decisions of which he 
becomes aware in the course of carrying out a task as described in (a) in an undertaking 
having close links resulting from a control relationship with the financial undertaking 
within which he is carrying out the abovementioned task. 



M OJ No L 126, 12.5.1984, p. 20. 

( ' (OJNoUn' Wl 1 9 1990 P 1 60) D - reCtiVe aS laSt amend6d bv Directive 90/605/EEC 



Article 6 



1 . The Member States shall bring into force the laws, regulations and administrative 
provisions necessary for them to comply with this Directive by ("). They shall 

forthwith inform the Commission thereof. 



* ) One year after publication, but not before 31 December 1995. 
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hen the Member States adopt those measures, they shall contain a reference to this 
Directive or shall be accompanied by such a reference on the occasion of their official 

publication. The methods of making such a reference shall be laid down by the 
Member States. 



2. The Member States shall communicate to the Commission the texts of the main 
provisions of national law which they adopt in the field governed by this Directive. 



Article 7 



This Directive is addressed to the Member States. 



Done at 



For the European Parliament 
The President 



For the Council 
The President 
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